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vs. 
BENNETT.* 


When the insured and his mistress were found dead in a house from the ef- 
fects of a pistol shot, under circumstances that rendered it probable that 
one must have shot the other, and then himself or herself, it is not error 
to charge that the presumption of the law is that the insured neither 
committed suicide nor was murdered, but that this could be overcome by 
evidence to the contrary. 


Where the policy by its terms does not specify any case of death “the nature, 
cause, or manner of which is unknown or incapable of direct and posi- 
tive proof,” it is not required that the evidence of the manner of death shal] 
be established by eye witnesses. Circumstantial evidence is sufficient. 

An injury intentionally inflicted by another, when not anticipated by the in- 
sured and not naturally to be-expected, is accidental within the meaning 
of the policy, although the latter provided that if death occurred from 

_ 4n assault provoked by quarreling no recovery could be had. 
Living in a state of fornication is not an unlawful act when not open and no- 
__ ‘rious, within the meaning of a policy provision that it does not extend 


* Decision rendered, June 6, 1891. 
VoL, XX.—49. 
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to injuries received while engaged in, or in consequence of, any unlawful 
act. Such provision does not extend to infractions of law which have no 
connection with the injury. 


L. & E. Lexan, for Appellant. 
Taytor & Carroxt, for Appellee. 
Syoperass, J. 

Action on accident insurance policy for $5,000 issued by plaintiff 
. in error on life of A. Bennett. Trial before a jury. Verdict and 
judgment in favor of plaintiff for amount of policy and interest. 
Appeal and assignment oferrors by defendant. Bennett was found 
dead in a house on Street, Memphis, Tenn., about 10 o’clock 
A. M., on 31st March, 1886. He had been dead, apparently, about 
a half hour, the body being still warm. The house contained three 
rooms,—the front a bedroom, the middle a dining-room, and a back 
room applied to no special purpose, so far as the evidence dis- 
closes, but having a place of exit—a door—opening into a back 
yard, and by an alley. Entering the dining-room from the front, 
the door was on the left side of the room, and it was in line with 
and directly opposite the door between that and the back room 
and the back door mentioned. Bennett was found lying between 
the two doors in the back room, dead, with a pistol shot through 
his heart. Neither his flesh nor clothing was powder burned. His 
hat and umbrella were lying near him. In the dining-room oppo- 
site, mortally wounded and speechless, it would seem from absence 
of any effort to prove that she ever spoke after being found, was a 
woman known as Ida Bennett, with whom Bennett is shown to have 
had illicit relations, and who had been occupying the house. Her 
flesh and clothing were powder burned, and she had a pistol-shot 
wound in her right side, of which she subsequently died. Near 
her, towards the front of*the house (she lying rather across the 
space between the two doors of the dining-room), was found a six- 
shooting pistol, but whether loaded or unloaded does not appear; 
nor does it appear whether the wounds made in the two bodies 
were made by this, or even by a pistol carrying the same sized ball. 
In relation to Bennett’s connection with the woman, and the house 
in which both were found dead and wounded, it was shown that he 
had sometime before met her at a house of ill fame; that she sub- 
sequently became his mistress, and lived with him as such. 
Whether this was open and notorious does not appear. That, the 
day ‘before the killing, Bennett, who had been absent from the 
city for some time, returned to it, and asked a friend how this 
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woman had been conducting herself while he was away, and 
whether she had been true to him; expressing himself as tired of 
her; and intending to break up relations with her, and saying that 
when she went home next summer to see her people he intended 
that she should remain there, and that would be the end of their 
relations; said he wanted to quit her, because his relations with her 
were bringing him into disrepute, and that when he met his young 
lady acquaintances he could not look them in the face. The wit- 
ness who gave this evidence testified that Bennett was a peaceable, 
quiet, timid man, and had a good reputation for peace; that Ben- 
nett did not intimate that he had used any violence towards the 
woman, and the witness stated no fact or declaration from which 
an intimation to do so could be inferred, This, so far as appears, 
was the last time Bennett was seen by any living witness until he 
was discovered dead, and it is upon facts and circumstances thus 
stated that the verdict and judgment ure based. ‘The objections 
to the judgment will be considered as near as ponent 3 in the order 
of the assignment of errors. 

The first of this assignment is that the court erroneously charged: 
“The presumption of the law is that Bennett did not commit sui- 
cide, and was not murdered.” The court did so charge, adding, 
however, that “either of these presumptions may be overcome by 
facts and circumstances which establish the contrary;” and else- 
where saying to the jury: “In determining what facts are proven 
in the case, you should carefully consider all the evidence given, 
with all the circumstances of the subject-matter of the inquiry, as 
detailed by the witnesses.” The charge was a correct statement 
of the law: Mallory vs. Insurance Co., 47 N. Y., 52; Insurance Co. 
vs. McConkey, 127 U. S., 661. It is argued that this application of 
the law is erroneous, because deceased must have either killed 
himself, or been killed by the woman, in view of the circumstances * 
detailed. But this does not follow. Both may have been killed by 
another or others. There is great probability that one may have 
shot the other, and then himself or herself, The latter is most 
probable, but there is no presumption of the fact, and the presump- 
tions were as stated by the circuit judge. 

The second error assigned is that the court charged: “The jury 
may find any fact proven which may rightfully and reasonably be 
inferred from the evidence.” The exception is based upon a con- 
dition of the policy that “the insurance shall not be held to extend 
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to any case of death, the nature, cause, or manner of which is un- 
known or incapable of direct and positive proof.” But the charge 
was not in contravention of law, nor of the terms of the contract. 
The requirement of direct and positive proof of the nature, cause, 
or manner of death did not make it necessary to establish the fact 
and attendant circumstances of death by persons actually present 
when the insured received the injury that caused his death. The 
two principal facts to be established were external violence and ac- 
cidental means producing death. The first was established when 
it appeared that death ensued from a pistol-shot wound through 
the heart of deceased. The evidence on that point was direct and 
positive, as much so as if it had come from one who saw the pistol 
fired; and the proof in this point was none the less direct and posi- 
tive because supplemented or strengthened by evidence of a cir- 
cumstantial character (Insurance Co. vs. McConkey, 127 U. S., 661). 
or, we add, of an inferential or presumptive character. 

The question as to “accidental means ” of death necessary to be 
shown will be considered under the fifth assignment of error, in 
which connection it most properly falls, and which arises upon re- 
fusal of the circuit judge to charge, as requested, that, “if the jury 
finds from the evidence that Bennett died from a pistol-shot wound 
received at the hands of a person who intended to kill him, the 
plaintiff cannot recover;” based upon a provision in the policy that 
it only covers injuries effected by external, violent, and accidental 
means, and argument that, if the killing was intentional on the part 
of the person shooting him, it was not accidental, within the mean- 
ing of the policy. .It may be remarked, in the first place, that there 
being no evidence of an intentional killing, and no presumption of 
it, the court was not required to give this charge; but passing that, 
we are of opinion that where, as in this case, there was no provision 
in terms against a claim under the policy if the death was caused 
by intentional injuries inflicted by the insured or any other person 
(as was the condition of the policy condidered in the McConkey 
Case, cited, and the Hutchcraft’s Ex’r Case, to be cited), but merely 
a provision that the policy only covered injuries effected through 
“ accidental means,” then an injury not anticipated, and not natur- 
ally to be expected by the insured, though intentionally inflicted 
by another, is an accidental injury, within the meaning of the con- 
tract. We content ourselves with citing the authorities on this 
point, without repeating the discussion there indulged: 1 Amer. 
& Eng. Enc. Law, pp. 88, 89, and notes; Supreme Counsel vs. Gar- 
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rigus, 104 Ind., 183; Hutchcraft’s Ex’r vs. Insurance Co., 87 Ky., 
300. There are cases in which it is assumed the contrary view is 
taken, but, so far as we have found on examination, the decisions 
are put upon provisions against liability where insured is inten- 
tionally killed by another. They are not to be extended, and are 
not in conflict with those cited, which, we hold, state the true rule: 
See Amer. Law. Reg., Jan. 1879, pp. 42-56. These authorities, and 
the views announced on the assignments discussed, dispose of the 
fourth and sixth assignments, and they need not be further noticed. 

The third assignment is that the court erred in charging that 
“if the jury finds from the evidence that Bennett died from a pis- 
tol-shot wound received from a pistol in the hands of a person who 
intended to wound or kill him, brought about by a quarrel which 
he provoked, and from which he might reasonably expect bodily 
injury, then plaintiff cannot recover; and on the other hand, if he 
could not reasonably have expected anger to be provoked and in- 
jury therefrom, then he can recover.” The exception to this charge 
is that the “policy provides in distinct terms” that, “if death oc- 
curs from assault provoked by quarreling, no recovery can be had,” 
and that the circuit judge misled the jury by stating the proposi- 
tion with the qualification attached as indicated. As to this, we 
say that, inasmuch as there was no evidence of any quarrel pro- 
voked by him, or unprovoked, and none from which one may nec- 
essarily be inferred, it does not appear that plaintiff in error was 
injured by this charge, if erroneous. But if the evidence that the 
insured was tired of this woman, and intended to get rid of her, 
and terminate his relations with her (an event to have been post- 
poned until the ensuing summer, according to the testimony), in 
connection with the circumstances and surroundings of the parties 
in life and death, be sufficient to justify the assumption that there 
might have been a quarrel between them at the time of the kill- 
ing, and the charge therefore pertinent, and, if erroneous, injurious 
to defendant, we may properly determine its correctness or incor- 
rectness, and we are of opinion that it was not erroneous. Such 
opinion must have a reasonable construction. It cannot be held to 
mean that every frivolous controversy which might in some sense 
be determined a “ quarrel,” although it was not a dispute or quar- 
rel from which the insured might reasonably have expected anger 
- to be provoked or injury to result, is within the meaning of the 
term used in the policy. There being no evidence of a quarrel in 
fact with any one, and the only apparent probability of such a thing 
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having occurred being that some dispute, trivial or serious, with 
this woman might have happened, the circuit judge seems to have 
addressed himself to this possibility, and in substance and effect to 
have said: “If you believe deceased provoked such a serious 
quarrel with her as that he might reasonably have expected bodily 
injury, then plaintiff cannot recover; but you are not to refuse to 
find in favor of plaintiff merely because the woman may have pro- 
voked a quarrel with the insured, and then killed him, or he pro- 
voked a frivolous or seemingly safe dispute with her,—a quarrel of 
a nature in which he could not reasonably have expected anger to 
be provoked and injury therefrom,—and was killed by her, having 
no reason to anticipate violence.” We think this a sound con- 
struction of the law of the contract as applied to the facts of the case. 

The seventh assignment of error is not well taken. It is upon 
the refusal of the court to charge, as requested, that “if the jury 
finds that deceased, Bennett, and the woman were living together 
in a state of fornication, and that Bennett was killed in consequence 
of and while that relation continued, there can be no recovery un- 
der the policy, because the insurance does not extend to or cover 
injuries received while engaged in or in consequence of any un- 
lawful act.” In this connection it is averred in the assignment that 
fornication is an unlawful act, and the policy is correctly stated to 
provide that no recovery can be had upon it when the injury may 
have happened while the insured was engaged in or in consequence 
of some unlawful act. A complete answer to this is that it states 
no legal proposition. Fornication, or “ being in a state of forni- 
cation,” however immoral and wrong, must be accompanied with 
circumstances of notoriety or publicity to make it an unlawful act. 
The law takes no cognizance of the offense until it becomes open 
and notorious lewdness: Brooks vs. State, 2 Yerg., 482; State vs. 
Moore, 1 Swan, 136; Mynatt vs. State, 8 Lea, 47. Such a cohabi- 
tation, therefore, only becomes a recognized unlawful act when it 
is open and notorious, and of this there is no assumption in the re- 
quest or proof in the record. But again, passing this question, if 
it were true that such association per se was an unlawful act, it 
would not follow that plaintiff could not recover. In order to de- 
feat a recovery because of such provision, there must appear & con- 
necting link between the unlawful act and the death. It is not 
sufficient that there was an unlawful act committed by the insured, 
and that death occurred during the time he was engaged in its 
commission. There must be some causative connection between 





1891. ] Accident Ins. Co. of North America vs. Benneit. 7715 


the act which constituted a violation of the law and the death of 
the insured: Bloom vs. Insurance Co., 97 Ind., 478. Illustrating, 
it is aptly said in the same case: ‘Suppose a man violates the law 
against profanity, and is shot while so doing, should that absolve 
the company from liability?” And see, to same effect, Bradley vs. 
Insurance Co., 45 N. Y¥., 432; Cluff vs. Insurance Co., 13 Allen, 308. 
Numerous illustrations of similar character might be presented in 
which the act, however unlawful, has no relation to the death as 
its cause or contributory element; but they need not be multiplied. 
There is no pretense that the death was caused directly by any 
such unlawful act of deceased, or resulted as a natural consequence 
thereof. Nor does it appear from the evidence that he was en- 
gaged in any act from which danger, much less death, might have 
been expected. The provision of the policy excluding liability for 
injury received by the insured while committing an unlawful act 
refers to such injuries as may happen as the necessary or natural 
consequence of the act,—as its probable and to be anticipated con- 
sequences; and the reference to injuries received “in consequence 
of any unlawful act ” is to those injuries which arise out of, or flow 
naturally from, the act committed, as its effect or resulting conse- 
quence. Attempts to murder a particular individual, in which law- 
ful resistance or consequent punishment may cause or occasion 
death; attempts to murder or injure or rob the wife or child or 
parent of another, in which injury might be expected from defense 
of that other; submitting to an operation for abortion; engaging 
in a horse-race where horse-racing is unlawful, and where the in- 
jury results during the race, or in the effort to stop one of the 
horses in its progress; and the like,—are acts falling within the 
terms of the policy, and illustrate what is meant by “injuries re- 
ceived while insured was engaged in or in consequence of an un- 
lawful act:” Cluff vs. Insurance Co., 13 Allen, 308; Hatch vs. In- 
surance Co., 120 Mass., 550; Bloom vs. Insurance Co., 97-Ind., 478; 
Insurance Co. vs. Seaver, 19 Wall., 531. The law, we hold, is 
properly and well settled that such provision does not extend to 
exempt the insurer from liability because of the infraction by the 
insured of law when the act has no connection with the injury, or 
when the act is in violation of some obligation of morality or rule 
of policy not recognized or adopted as law. It has been held, too, 
that the unlawful act committed must be criminal, and not a mere 
violation of a civil right or infraction of alaw not criminal: Adams 
vs. Cowles, 95 Mo., 506; Cluff vs. Insurance Co., 13 Allen, 308; 
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Bradley vs. Insurance Co., 45 N. Y., 482. The contrary has been 
held, so far as it relates to the violation of a positive rule of civil 
law which proximately leads to the injury, when it is such an act 
as increased the risk and naturally led to the death: Bloom vs. 
Insurance Co., 97 Ind., 478. But how this is we need not decide. 
It is sufficient to say the act alleged does not fall within the terms 
of the policy, for reasons stated. 

The eighth and last assignment of error embraces those stated, 
and generally that the verdict is against the evidence. We hold the 
contrary, and the judgment is affirmed with costs. 


SUPREME COURT OF CALIFORNIA. 


NOONE 
vs. 


TRANSATLANTIC INS. CO.* 


The application stated the nearest building to be ninety feet, whereas it was 
seventy-two feet. It provided that the representations were true so far 
as known to the applicant, and material. The policy provided that the 
application was a part thereof and a warranty. 

Held, That in the absence of evidence that the insured knew the correct 
distance, the statement was not a warranty. 

The policy required that a certificate of actual loss without fraud should be 
urnished by the nearest notary. The code of California requires that in 
case of refusal of such party to furnish it, reasonable evidence should be 
furnished to the company that it was not refused on account of just 
grounds of disbelief in the facts to be certified. 

Held, That when the nearest notary refused, because he was in the employ 
of the*conipany, it was not necessary to furnish to the company evidence 
that he was in its employ. 


T. C. Van Nuss, for Appellant. 


R. M. Frrzcrraxp, for Respondent. 
Bexcuer, C. 


This was an action upon a policy of insurance. The plaintiff had 
a verdict and judgment for $3,717.50, and the defendant appeals 
from such judgment, and from an order denying its motion for a new 
pacar aetna mat abaanaietas ct tsi li sat. Jt: Bate cee eta 


* Decision rendered, March 2, 1891. 
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trial The grounds which are relied upon for a reversal are the 
following :— 

1. It is argued that there was a breach of warranty in relation to 
the distance of neighboring buildings from that which was covered 
by the insurance. The policy contained the following provisions: 

Fourth. The application and survey upon which the issuance of a policy is 
predicated shall be considered a part of it, and a warranty by the assured. 
If the assured, by a written or verbal application for insurance, or by survey, 
plan, or description or otherwise, makes any erroneous representations, or 
omits to make known any fact material to the risk, * * * then, and in 
every such case, this policy shall be void. 


The application upon which the policy was issued stated that the 
building insured was ninety feet from other buildings, but, after 
answering the various questions, contained the following:— 

And the applicant hereby covenants that the foregoing is a just, full, and 
true exposition of all the facts and circumstances in regard to the condition, 
situation, value, and risk of the property to be insured, so far as the same 
are known to the applicant and material to the risk. 

The evidence showed very clearly that the building insured was 
not ninety feet from other buildings, but was somewhat under 
eighty feet therefrom. And in relation to this the judge instructed 
the jury as follows: “The defendant in this action seeks to avoid 
its liability under this policy upon the ground, among others, that 
in the application originally made the applicant stated that the 
building nearest to the one destroyed was ninety feet away, whereas 
defendant now claims that it was but seventy-two feet distant, and 
that there was another building only seventy-four feet away. It is 
for you to determine from the evidence whether the distance was 
or was not ninety feet. If you find it was not, it is for you to de- 
termine whether such misrepresentation was or was not material, 
and upon this point you must consider all the evidence relating to 
the materiality of the statement. If you find that the nearest 
building was not ninety feet away and that this was a material 
statement, it rendered the policy void, and the plaintiff could not 
recover unless the defendant waived its right to declare the policy 
void.” If the provisions of the policy and application taken to- 
gether amounted to a warranty that the building insured was ninety 
feet away from other buildings, the above instruction was both 
erroneous and injurious to the appellant. But in our opinion, al- 
though at first view there is some want of harmony between such 
provisions, they do not show that there was any such warranty as 
is contended for by the appellant. The application first states that 
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the building insured was ninety feet from other buildings, but 
concludes with a covenant or agreement that the statements therein 
contained are true, “so far as the same are known to the applicant.” 
The different provisions must be read together; and, when so read, 
we think it clear that there was no warranty that the building in- 
sured was ninety feet from other buildings. The case of National 
Bank vs. Insurance Co. (95 U. S., 673) is precisely like this case, 
except that the statement which was claimed to be untrue was as 
to the value of the property. It is true, as claimed by the appel- 
lant, that value depends a good deal upon opinion and probability, 
and is not, like distance, a matter which can be accurately ascer- 
tained. But the court expressly stated that its opinion did not 
proceed upon such a construction of the policy. It said: “We 
rest the conclusion already indicated upon the broad ground that 
when a policy of insurance contains contradictory provisions, or 
has been so framed as to leave room for construction, rendering 
it doubtful whether the parties intended the exact truth of the ap- 
plicant’s statements to be a condition precedent to any binding 
contract, the court should lean against that construction which im- 
poses upon the assured the obligations of a warranty.” If there 
was no such warranty as is claimed by the appellant, the charge 
was more favorable than it hada right to expect, and it could not 
have been injured thereby. There is nothing in the evidence tend- 
ing to show that the plaintiff knew exactly what the distance was. 
The difference between ninety feet and seventy-four or seventy-two 
feet is not one which the plaintiff would be apt to know; and what 
evidence there is on the subject tends to show that she did not know. 

2. The policy provided that the loss, if any, was 

To be paid within sixty days (if this company shall so elect) after due no- 


tice and proof thereof made by the assured, and received at the office in ac- 
cordance with the terms of this policy hereinafter mentioned. 

It also contained a provision that in case of loss the assured 
should forthwith give notice of such loss, 

And shall also produce a certificate under the hand and seal of a magistrate 
or notary public (nearest to the place, not concerned in the loss as a creditor 
or otherwise, nor related to the assured), stating that he has examined the 
circumstances attending the loss, knows the character and circumstances of 
the assured, and verily believes that the assured has, without fraud, sus- 
tained loss on the property insured to the amount which such magistrate or 
notary public shall certify. 


In this connection it may be stated that the Civil Code has the 
following provision, viz.: Section 2637: “If a policy requires, by 
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way of preliminary proof of loss, the certificate or testimony of a 
person other than the insured, it is sufficient for the insured to use 
reasonable diligence to procure it, and, in case of the refusal of 
such person to give it, then to furnish reasonable evidence to the 
insurer that such refusal was not induced by any just grounds of 
disbelief in the facts necessary to be certified.” The plaintiff pro- 
duced to the company the certificate of one Ramage to the facts re- 
quired to be stated. But it is conceded that he was not the near- 
est magistrate or notary, and that the person who was such (one 
Turner) had been applied to, and had refused to give the certifi- 
cate. In connection with this refusal the plaintiff introduced evi- 
dence tending to show that her attorney had informed the com- 
pany’s adjuster that “the reason why the certificate was not signed 
by Mr. Turner was that he had been engaged by the companies or 
had been employed by the companies to take some affidavits for 
them, and for that reason, as I had been informed by Mrs. Noone, 
he had refused to sign them.” There was also evidence tending to 
show that a few days after the fire Turner had given instructions to 
have measurements taken of the distance of the building insured 
from other buildings. And we do not see why he should have done 
so, unless he was acting in the interest of the company. The in- 
ference that he was so acting is not rebutted by any evidence; and, 
if he was employed by the company, it was not necessary for the 
plaintiff to produce evidence to the company of such fact. In re- 
lation to the foregoing, the court charged the jury as follows: 
“Evidence has been offered to show that at the time plaintiff fur- 
nished proofs of loss to the company the attorney for plaintiff 
stated that the reason why the certificate attached to the proofs 
was not made before the nearest notary was because Mr. Turner, 
the nearest notary, had refused to sign it, stating to the plaintiff 
that he had been engaged for the company, and could not do it. 
It is the duty of the court to determine whether by so doing the 
plaintiff furnished to the company reasonable evidence that the re- 
fusal of Mr. Turner was not induced by any just grounds of disbe- 
lief in the facts necessary to be certified. If you believe this evi- 
dence, the court instructs you that the reason given to the company 
for not producing the certificate of Mr. Turner, the nearest notary, 
was sufficient, and that the certificate furnished was a sufficient 
compliance with the requirements of the policy as modified by the 
law.” There muy have been a slight inaccuracy in the statement 
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of the testimony in this instruction. But, as above stated, if Tur- 
ner was employed by the company to take measurements, etc., as 
is to be inferred from the evidence, we think that of itself was a 
reason why the plaintiff was relieved of the necessity of getting his 
certificate to the justice of her claim, and that it was not necessary 
to inform the defendant of the fact. In this view there was noth- 
ing to be waived, and all that part of the case relating to waiver 
may be regarded as surplusage. We do not see any conflict in the 
instructions, or any material error in relation thereto, or in the 
record.. Our opinion is that the judgment and order denying a 
new trial should be affirmed. We concur: Vanclief, C.; Hayne, C. 

Per Curiam.—For the reasons given in the foregoing opinion the 
judgment and order denying a new trial are affirmed. 


————e 


SUPREME COURT OF MISSOURI. 


DIVISION NO. 1. 


ELLERBE, SvuprerintEnDent oF InsuRANCE DEPARTMENT, 
Us. 


FARMERS & MECHANICS’ MUT. AID ASS’N. 
(Arnotp Et aL., Intervenors.)* 


Where an assessment for a death loss had been collected but not paid to the 
beneficiary prior to insolvency. 


Held, That the proceeds of such assessment must be treated as part of the 
general assets, after insolvency to be distributed pro rata among the death 
claimants. The question is controlled by Sec. 5934 of Missouri Statutes 
of 1889. 


Horr & Hererorp, for Appellant. 
Gero. S. Grover and H. F. Smmatt, for Respondents. 
Brack, J. 

The general question in this case is whether the intervenors are 
entitled to a priority of payment of a death loss. The following 
are the material facts: In 1887 the National Association of Far- 
mers & Mechanics’ Mutual Aid Association, an insurance company 
doing business on the assessment plan, was reincorporated under 


* Decision rendered, June 15, 1891. 
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the act of March 30, 1887, by the name of the “Farmers & Me- 
chanics’ Mutual Aid Association.” In October, 1889, the company 
was adjudged insolvent, and its property vested in the superin- 
tendent of insurance. At the same time the circuit court appointed 
a commissioner to receive and decide upon all claims against the 
dissolved and insolvent corporation. The widow and heirs of Al- 
fred M. Arnold filed their petition in the cause, asking that the 
death loss due to them on account of certificate No. 23,380 be paid 
in full, as a preferred claim. This intervening petition was re- 
ferred to the commissioner to hear and decide upon the claim. 
The bill of exceptions states that there were presented to the com- 
missioner for allowance claims for death losses accrued before the 
dissolution of the company, amounting to $105,031; that the com- 
missioner made a special report as to the Arnold claim, which is set 
out in full. This report shows that the old association issued to 
Mr. Arnold on the 31st December, 1883, benefit certificate No. 23,- 
380, for $1,500, payable to his widow and children; that he died 
14th September, 1888, and proof of death was duly made in the 
following March; “that on or about March 15, 1889, the association 
levied assessment numbered 77 upon the members of said associa- 
tion for the purpose of raising money to pay the sum of $1,500 
named in said beneficiary certificate No. 23,380, and during March 
and succeeding months, in 1889, collected an amount in excess of 
$1,500 upon said assessment, and put the same into the funds of 
said company at its bank, said amount having been distributed by 
said corporation to its several funds, as follows, to wit: Whole 
amount collected on assessment No. 77 (as nearly as can be ascer- 
tained), $4,293; beneficiary fund, $3,004.40; reserve fund, $214.60; 
general fund, $1,073. Said defendant paid sums for death losses 
accruing subsequent to the death of said Arnold, for which no as- 
sessment had been levied or collected. Said claim No. 23,380 is 
the oldest death claim existing against said company for which an 
assessment was ever levied or collected, there being a claim due on 
the death of one Vincent, who died before said Arnold, but said 
corporation never levied a special assessment to pay the claim of 
said Vincent; it being the intention of said company to pay said 
claim out of the emergency fund of said company.” When the 
superintendent took possession, the company had on hand $1,- 
231.83 deposited in bank as a general deposit to the credit of the 
association. This money had not been, by the assuciation, appro- 
priated to the payment of the Arnold claim. The company also 
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had in the hands of the superintendent the sum of $5,500, pre- 
viously deposited with and by him held under the provisions of 
section 5864, Rev. St., 1889. The policy or certificate issued to 
Arnold by the old association states that he was a member of local 
aid society No. 236, and a beneficiary member in section No. i, 
and in case of death, while a member, would be entitled to a mor- 
tuary benefit of seventy-five cents for each dollar received from the 
assessment made for that purpose, not to exceed $1,500. The com- 
pany then agrees on the death of Arnold to levy an assessment 
of one dollar each upon all beneficiary members in that section, 
and, when collected, to pay the benefit at its office to his widow 
and heirs. The articles of association adopted on reorganization 
provide that the company shall have power to create and maintain 
a beneficiary fund, general fund, reserve fund, and emergency fund; 
that, upon proof of the death of a member, the association will, 
when there 1s not money in the beneficiary fund to pay the benefit, 
levy an assessment of one dollar on each member, and pay to the 
beneficiary fund 75 or 80 per cent of the amount collected, for the 
payment of benefits. When the beneficiary fund is sufficient to 
pay the loss, no assessment will be made. On this state of facts 
the commissioner decided that the Arnold claim must share pro 
rata with other claims; but the circuit court ordered payment 
thereof in full, to which ruling the superintendent excepted. The 
judgment of the circuit court proceeds upon the theory that the 
assessment was levied and collected for the specific purpose of pay- 
ing this benefit or loss, and the amount, to the extent of at least 
$1,500, constituted a trust fund for that purpose, and the company 
had no right to place this money in the emergency fund held by 
the superintendent of insurance. 

There is, it may be observed in the first place, nothing in the 
commissioner’s report to show that any part of the Arnold assess- 
ment went into the emergency fund on deposit with the superin- 
tendent of insurance. That is, the fund provided for by section 
5864, and was doubtless created at or about the time of the re- 
organization of the old into this new company. But for all the pur- 
poses of this case it will be assumed, not decided, that the inter- 
venors would be entitled to priority over other policy-holders, had 
the company remained solvent and continued to conduct its proper 
business of insurance. This right of priority being conceded, it 
would, of course, continue after dissolution, unless some statute 
directs a different order of distribution. The question then is 
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whether the statute controls this matter. This company was re- 
organized under the act of 1887, and is governed by that act. Sec- 
tion 5862 makes the indebtedness accruing upon a policy or cer- 
tificate “ hereafter issued” a lien upon all the property and effects 
of the corporation, with priority over all indebtedness thereafter 
incurred, “except as may be provided by the law in case of the 
distribution of assets of an insolvent corporation.” And further 
on it is provided: ‘And, upon the dissolution of said corporation, 
the superintendent of the insurance department shall take charge 
of its assets and affairs, and wind up the same, as now provided by 
law in the case of life insurance companies.” These provisions of 
the law show that these insurance companies doing business on 
the assessment plan are, in case of insolvency and dissolution, to 
be wound up, and their assets distributed, the same as other life 
insurance companies. We do not see what other meaning can be 
attached to the clauses before quoted. The assets of this company 
are therefore to be distributed according to section 5934. Accord- 
ing to that section, the death losses must share pro rata in the 
emergency fund on deposit with the superintendent of insurance, 
and, that fund not being sufficient to satisfy the policy claimants, 
they and the other creditors will share in the other assets as is there 
provided. There is a strong equity in favor of the intervenors for 
full payment of their demand, but it was competent for the legis- 
lature to provide how the assets of this corporation should be dis- 
tributed in case of insolvency. Such a provision has been made, 
as we understand the statute, and it must be followed. The judg- 
ment is reversed, and cause remanded. All concur. 
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SUPREME COURT OF NORTH CAROLINA. 


W. F. GRUBBS er at. 
Vs. 


NORTH CAROLINA HOME INS. CO.* 


An agent of an insurance company authorized to take risks and issue policies 
is empowered to waive by parol a condition in a policy issued by him. 

In an action against an insurance company for damages for loss by fire, it 
was shown that there was, within the knowledge of the plaintiff, a con- 
dition in the policy to the effect that the insurance company should not 
be liable for Joss, if there was any prior or subsequent insurance, whether 
valid or invalid, without the written consent of the company endorsed. 
There was evidence that the plaintiff, shortly before taking out addi- 
tional insurance in other companies, mentioned such intention to the 
company’s sub-agent, who had issued its policy to plaintiff, and he said 
it would be all right. The court told the jury, in effect, that this was a ° 
waiver, and they so found: Held, no error. 

Where, after a fire, the adjuster of an insurance cempany joins the agents 
of other companies in their efforts to adjust the loss, requires the produc- 
tion of the books and invoices, or duplicates in case of their destruction, 
and objects to settling only on the ground that he cannot agree with the 
insured as to the amount of loss, the company represented by such ad- 
juster is estopped from insisting on a forfeiture by reason of the breach 
of any of the vonditions relating to additional insurance. 

If the acts of the adjuster were, in effect, a waiver of the condition, the de- 
fendant could not complain of the retusal of the court to submit an issue 
of notice of the additional insurance. 

It is not error to refuse to consider written requests for instructions, unless 
presented to the court'at or before the close of the testimony. 


The measure of damages is the fair cash value of the property destroyed at 
the time and place of its destruction. 


The fact that a witness, who was present at a conversation had between the 
plaintiff and defendant’s agent, was not called to contradict the plaint- 
iff, though present in court assisting defendant in the trial, is a 
legitimate subject for counsel’s comment. 


This was a civil action, tried before Womack, J., at January Term, 
1890, of Northampton Superior Court, to recover damages against 
the defendant for the loss by fire of certain property insured by the 
defendant as set forth in the pleadings. The defendant tendered, 
among others, the following issue:— 


* February Term, 1891. Official Syllabus. 
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5. Was the insurance in the Pelican Insurance Company, Liver- 
pool & London & Globe Insurance Company, Virginia Fire and 
Marine Insurance Company, and in the Mt. Vernon Insurance 
Company made known to the defendant? 

The issues submitted, with the responses to each, were as follows: 

1. Did the defendant make the contract of insurance set out in the com- 
plaint? Answer: Yes, by consent. 

2. What was the value of the goods destroyed by the fire? Answer: $7,400. 

3. Did the plaintiff furnish to the defendant the proof of loss, in compliance 
with the conditions of the policy? Answer: Yes. 

4, Did the plaintiff procure the additional subsequent insurance upon the 
insured property alleged in the answer? Answer: Yes. 

5. Was the defendant’s consent to such additional insurance, if any, 
indorsed on said policy? Answer: No. 

6. Did defendant waive such written consent, if none was indorsed? 
Answer: Yes. 

7. Did the plaintiff comply with the other conditions of the policy on their 
part? Answer: Yes. 

8. Was said policy, after the fire, assigned to the plaintiff Hardy as alleged 
in the complaint? Answer: Yes. 


Judgment was rendered for plaintiffs. Defendant appealed. 
The other facts are suificiently set out in the opinion. 


Messrs. R. O. Burron, Jr., R. B. Peesres and W. C. Bowen, for 
Plaintiff. 
Messrs. J . W. Hinsparz, T. W. Mason and B. 8. Gay, for Defendant. 


Avery, J. (after stating the facts.) 

The defendant asked the court to instruct the jury that, upon 
consideration of all the evidence, there was no waiver of the con- 
dition of the policy requiring the written consent of the defendant 
to be endorsed upon it provided the plaintiff should take out addi- 
tional insurance in other companies. This request was equivalent 
to a demurrer to the whole of the evidence, it being admitted that 
additional insurance was taken out in other companies after the 
policy sued on was issued, without first securing the written en- 
dorsement of the defendant’s consent upon it in accordance with 
the express requirement of one of its conditions. 

If Dr. Ramsey, the agent with whom the plaintiff treated, was 
authorized to take fire-risks and issue policies, he was empowered 
to waive by parol a condition in a policy issued by him: Winans 
vs. Ins. Co., 38 Wis., 342; Miner vs. Ins. Co., 27 Wis., 693; Gore vs. 
Ins. Co., 53 Wis., 108; Phoenix Ins. Co. vs. Spiers, 87 Ky., 285; Kit- 
chin vs. Ins. Co., 57 Mich., 135; Westchester Ins. Co. vs. Earle, 33 


VoL, XX.—50. 
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Mich., 143; Viele vs. Ins. Co., 26 Iowa, 63; Wood on Fire Insurance, 
§ 391; Sherman vs. Ins. Co., 46 N. Y., 526; Fishbeck vs. Ins. Co., 
54 Cal., 422. 

Where a general agent permits a sub-agent acting under his di- 
rection to receive premiums from, and to fill up and deliver policies 
to, the insured, the acts of the sub-agent are regarded as the acts of 
the general agent: Continental Ins. Co. vs. Ruckman, 127 Ill., 365. 
The powers of an agent are prima facie co-extensive with the ap- 
parent authority given him, and persons dealing with him may 
judge of their extent from the nature of the business entrusted to 
his care: Wood on Insurance, § 500; Hornthal vs. Ins. Co., 88 N. 
C., 71; Beall vs. Ins. Co., 16 Wis., 241; Davenport vs. Ins. Co., 17 
Iowa, 276. 

Though the authorities are conflicting upon many questions that 
have arisen as to the powers of insurance agents generally to bind 
the companies for which they act, there is a growing tendency to 
abrogate rules laid down by some of the courts when the insured 
sought the principal officers of these corporations in the larger 
towns and asked the agents to forward applications for insurance, 
instead of waiting at their homes for agents sent to solicit their pa- 
tronage and stimulated to active and persistent effort by their em- 
ployers. We concur with the judge below in the opinion that if 
Dr. Ramsey was entrusted by the defendant (as he testified that he 
was) with the blank applications, and with its policies duly signed 
by its officers, and was authorized to take risks without consulting 
the company, to issue policies by simply signing his name as agent, 
to collect premiums and cancel policies, then he was empowered, as 
agent, to waive the condition that no additional insurance should 
be taken. In the case of Westchester Ins. Co. vs. Earle, supra, an 
agent, when asked about the taking of additional insurance, said, 
in substance, that it would make no difference, but, without saying 
it in so many words, left the inference that consent in writing was 
not necessary, and the court held that the agent had waived a con- 
dition in the policy similar to that in plaintiff's policy, and that the 
insurers could not avoid liability under the contract because addi- 
tional insurance was subsequently taken in another company with- 
out asking for or securing the endorsement of its written consent 
on the original policy: See also Gore vs. Ins. Co., supra. After 
testifying that he was permitted by the defendant to exercise all of 
the powers enumerated by the court in the foregoing instructions, 
Dr. Ramsey stated also that Grubbs did say to him that he would 
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want further insurance, and that he (Ramsey) replied that he 
thought Grubbs could get it if he wished; that he did not remem- 
ber any more of the conversation on that subject. The witness Gay 
testified that Ramsey said to Grubbs, when asked about further in- 
surance, that it was all right, so that he did not insure for more 
than three-fourths the value of the stock. Grubbs testified that he 
told Ramsey the exact amount of insurance that he proposed to 
place, and did take, in each of the other companies, which did not 
in the aggregate exceed three-fourths of the value of the property 
insured. So that the facts in our case would more naturally war- 
rant the inference that the agent did not require his assent to be 
endorsed in writing on the policy than the evidence in the Michi- 
gan authority cited above, because Ramsey not only conveyed the 
idea that it would be all right to get additional insurance, but 
added the condition that the whole insurance should not in the ag- 
gregate exceed three-fourths of the value of the property insured, 
thereby excluding the inference that he would insist upon any 
other condition. But, even upon his own testimony, Ramsey was 
empowered to waive the endorsement, and if, after Grubbs notified 
him of the amount which he proposed to take, and did afterwards 
take, in each of the other companies, Ramsey, by his language, left 
Grubbs to infer that no objection would be made unless the aggre- 
gate amount of insurance in all of the companies should exceed 
three-fourths of the value of the insured property, and Grubbs did 
not exceed that limit; then, if Grubbs was induced to believe that 
the forfeiture would not be insisted on unless the limit in the 
amount of insurance should be transcended, and acted under that 
impression in effecting additional insurance, that condition of the 
policy would be considered as waived by the company. We think, 
therefore, that there was no error in the rulings of the judge be- 
low upon which the sixth, fourteenth, fifteenth, sixteenth and seven- 
teenth exceptions are founded. It seems that some of the counsel 
abandoned, while other counsel insisted upon, the exceptions num- 
bered from one to eight inclusive, and so much of exception ten as 
referred to the refusal of the court to give special instructions asked 
by defendant, and numbered seven. If, after a breach of the condi- 
tions of a policy, the insurers, with a knowledge of the facts con- 
stituting it, by their conduct lead the insured to believe that they 
still recognize the validity of the policy and consider him as pro- 
tected by it, and induce him under such impression to incur expense, 
they will be deemed to have waived the forfeiture, and will be 
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estopped from setting itupasadefense: Viele vs. Ins. Co., 26 Iowa, 
9, and ibid., Note, p. 68; The Orkosh Co. vs. Ins. Co., 71 Wis., 454, 

Where with a knowledge of the facts constituting the alleged 
waiver, the insurer, after the insured property had been destroved 
by fire, requires the insured to furnish invoice of goods ee 
stroyed, proofs of loss, or plans and specifications of the building 
burned, or to appear for examination, such acts of its adjuster 
amount to a concession that the forfeiture for failure to secure the 
endorsement of additional risks will not be insisted upon: Penn 
Fire Ins. Co. vs. Kittle, 39 Mich., 51; Titus vs. Ins. Co., 81 N. Y., 
410; Connor vs. Ins. Co., 53 Wis., 585; Webster vs. Ins. Co., 26 
Wis., 67. Where, after a fire, the adjuster of a company joins the 
agents of other companies in the effort to adjust the loss, requires 
the production of books for examination, and asks for invoices from 
the time the insured went into business, and, the invoices not be- 
ing furnished because of their destruction by fire, then asks for 
duplicates, which the insured endeavored, by correspondence with 
creditors, to get, and objects to settling on the ground only that he 
cannot agree with the insured as to the amount of loss, and offers 
to pay for his company its proportion of the loss as estimated by 
him, the company represented by such adjuster is estopped from 
insisting upon a forfeiture by reason of the breach of any condi- 
tions in the policy in reference to taking additional insurance: 
Fishbeck vs. Ins. Co., supra; Argall vs. Ins. Co.,84 N. C., 353. See 
especially opinion of Cooley, J., in Penn Fire Ins. Co. vs. Kittle, supra. 

The testimony admitted after objection, and constituting the 
ground of exceptions four, five, and seven, will therefore appear 
at a glance to be competent, if our view of the law in reference to 
waiver by conduct subsequent tothe loss, and inconsistent with 
the idea of insisting upon a forfeiture for failure to comply with the 
conditions set forth in the policy, be correct. It would follow also, 
from the principle laid down by us, that there was no error in 80 
much of his Honor’s charge as relates to the doctrine of waiver by 
the acts of the defendant’s agents after the property was destroyed, 
and this applies to the thirteenth, eighteenth, and nineteenth 
exceptions. ; 

The defendant excepted to the refusal of the court to submit an 
issue involving the question whether the fact that plaintiff had ob- 
tained additional insurance in the other four companies was made 
known to the defendant before the fire occurred. It does not ap- 
pear that the refusal of the court to allow the jury to answer such 
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an issue, specifically, deprived the defendant of the opportunity to 
have presented to the jury any view of the law arising out of the 
testimony that was material to his defense, and there was, therefore, 
no error in the ruling complained of: McAdoo vs. Railroad, 105 
N. C., 151; Emry vs. Railroad, 102 N. C., 209; Lineberger vs. Tid- 
well, 104 N. C., 510; Bonds vs. Smith, 106 N. C., 564. Indeed, it 
is apparent that, according to our view of the law governing this 
case, it isnot material whether Primrose & Cowper, the president 
and adjuster of the defendant company, or the agent, Ramsey, had 
notice of the additional insurance before the loss, since it is not 
denied that they had actual notice after the fire, and when Cowper, 
according to the testimony, so acted as to waive the right of the 
company to insist upon a forfeiture ofthe policy. Besides, it seems 
that, in order to make the issue tendered subserve the proposed 
purpose, it would be necessary now to amend it by interpolating 
the words “ prior to the loss,” and it is rather late to amend defect- 
ive exceptions in this court. 

The ninth exception is stated in the record as follows:— 

“During the morning session of the court, and pending the argu- 
ment of counsel, the court gave notice to counsel that no special 
instructions would be considered which were not presented at the 
convening of court for the afternoon session. Near the conclusion 
of the speech of Mr. Mason, who closed for the defendant, just at 
night, the defendant presented an additional special instruction, 
which was not considered for the reason that it was not presented 
in apt time. Upon the conclusion of the speech of Mr. Mason the 
court took a recess until after supper, when Mr, Burton closed for 
the plaintiff.” 

It was not error to refuse to consider written requests for in- 
structions unless presented to the court at or before the close of 
the testimony: Marsh vs. Richardson, 106 N. C., 548; Taylor vs. 
Plummer, 105 N. C., 56; Powell vs. Railroad, 68 N. C., 395. 

The eleventh exception is stated in the record as follows:— 

“There was evidence tending to support the eleventh and twelfth 
instructions asked by the defendant. The plaintiff’s evidence 
tended to show that the cost of the goods, with 5 per cent added 
for cost of transportation, amounted to $8,218.31, made up of the 
amount of inventory taken of August 8th, 1889, $5,852.71; and 
subsequent purchases show by his ledger account, and certain 
stocks of goods purchased from assignees, etc. (about $475 worth), 
$4,007.68, deducting the amount of sales from August 8th to the 
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time of fire, $1,478.01 in cash sales, and $1,582.10 in credit sales, 
upon which there was an average profit of 30 per cent; that his 
purchases were upon thirty days and four months, and that a dis- 
count of from 1 to 2 per cent could have been obtained by pur- 
chasing in cash; that the value was, at least, $7,400. 

“The defendant’s evidence tended to show that the value of the 
stock of goods did not exceed $3,500 or $4,000 at the time of the fire. 

‘‘His Honor eharged the jury, on the second issue, that the 
measure of damages was the fair cash value of goods at the time 
and place of the fire, and recapitulated the evidence in extenso as 
to the respective contentions of the parties on the question of 
damages. The defendant excepted.” 

The rule laid down in this court is substantially the same as that 
stated for the court by Justice Reade in Fowler vs. Ins. Co. (74 N. 
C., 89), and is expressed in almost identical language. In that 
case, as in ours, a stock of goods had been destroyed by fire, and 
the court held that “the measure of damages against the defend- 
ant is the market value of the goods (within the amount insured) 
at the time and place of the fire.” His Honor substituted “fair 
cash value ” for “ market value.” We can see no material differ- 
ence between the words used in the opinion referred to and the 
language of the charge. This court in that case cited May on In- 
surance, § 424, and the authority fully sustains the rule announced. 
Wood (in his work on Insurance, § 445) says that one who takes 
out a policy on a stock of goods can recover “only such sums as the 
goods were actually worth at the time of the loss, not what they 
cost him, not necessarily what it would cost him to replace the 
goods, but the sum which the goods were worth when they were 
destroyed by the casualty insured against.” The cost of the prop- 
erty in the market may be shown as one of the elements, but not 
the test, of its value when destroyed, and, on the other hand, it is 
competent for the insurer to prove that there was a deterioration 
in the value of the goods after the purchase and before the.loss, 
which, if not resulting merely from temporary depression in the 
market, will tend to establish the value at the time of the fire. The 
damage depends upon the ascertainment of the amount for which 
the property can be sold, and that in turn depends upon its actual 
value at the time and place of the fire: Wood on Insurance, p. 
765, § 445; Western Ins. Co. vs. Transportation Co., 12 Wall, 201. 
In Wynne vs. Ins. Co. (71N. C., 125), the court construed the state- 
ment that the jury had found “the value of the stock on hand to 
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be $2,600,” to mean just the same as if they had found that “the 
damage on account of the destruction of the goods” was $2,600, 
thus indirectly giving sanction to the rule laid down by the judge 
below in this case. 

In Bobbitt vs. Ins. Co. (66 N.C., 70), the court said, ‘the value 
of the tobacco was what it was worth then and there—what it 
would have sold for then and there ”—and it would seem that there 
is no material difference between this rule and the charge of the 
judge that the “measure of damage was the fair cash value at the 
time.and place of the fire.” It is not material that the court de- 
clared that the value of a staple, like tobacco, at any particular 
point might be determined as well in another way by ascertaining 
the price in the usual markets, and deducting stamp duty, the cost 
of transportation, and other usual and necessary expenses. But 
it was not in fact necessary to have passed upon the question of the 
quantum of damages in that case at all: 

The fact that Mr. Johnson, who was a witness for the defendant, 
and who was present in the bar and aiding the defendant’s coun- 
sel in the conduct of the case, was not examined to contradict the 
plaintiff Grubbs as to what occurred when he and Cowper came to 
adjust the loss, was a legitimate subject of comment, and it was not 
error to refuse to stop counsel from using the fact as an argument 
to show that the testimony of Grubbs should be believed. 

We understand that the twelfth exception was abandoned. It 
was, at any rate, a waste of time to discuss it, 

Upon a review of all the assignments of error, we think that there 
is not sufficient ground for a new trial, and that the judgment 
below should be affirmed. 

Menrrimoy, C. J., dissenting. 

The policy upon which this action is founded contains this pro- 
vision, which is expressly made a material part of the contract of 
insurance: “This company will not be liable for * * * lossif 
there be any prior or subsequent insurance, whether valid or in- 
valid, without written consent of the company endorsed hereon.” 
The plaintiffs were not inadvertent to this provision. It clearly 
appears that they had actual knowledge of and understood its 
meaning and purpose. It is clear that it was a material part of 
tke contract. 

It is contended, however, by the plaintiffs that the defendant 
waived this provision and the condition embodied by it, and this 
contention is founded upon this evidence: “The witness (one of 
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the plaintiffs) then proceeded to say, that after insuring in the de- 
fendant company he had a conversation with Dr. J. N. Ramsey, 
agent of the defendant company, before he took out additional in- 
surance, telling him that he wanted additional insurance, and that 


. Dr. Ramsey said it would be all right.” This witness, in reply to 





further interrogatories, objected to by the defendant, said “he told 
Ramsey that he wanted additional insurance in the Pelican Insur- 
ance Company and the Virginia Fire and Marine Insurance Com- 
pany; the conversation was in his store; that later on he said he 
wanted additional insurance in the Liverpool & London & Globe 
Insurance Company, and in the Mt. Vernon Insurance Company; 
that he did not know who was present, except his clerk, R. T. Gay; 
that Ramsey said it would all be right, so that he did not take out 
policies over three-fourths value of the goods; that he had two 
conversations with Ramsey, and told him that he had an idea of 
taking additional insurance; that he said it was all right; that 
he told him that he wanted $2,000 in the Virginia Fire and Marine 
and $1,000 in the Pelican ; the second conversation he told him 
that he wanted $500 in the Liverpool & London & Globe and $500 
in the Mt. Vernon ; that these conversations were before the ad- 
ditional insurance was effected.” Another witness said-he “heard 
the conversation between Grubbs and Ramsay ; Grubbs said that 
he did not have insurance sufficient ; that Ramsay said it was all 
right, so that he did not get more than three-fourths value of his 
stock.” 

Dr. J. N. Ramsey, mentioned, testified “that a few days after he 
issued the policy to the plaintiff sued on, Grubbs said to him that 
he would want further insurance ; that he said to him that he 
thought he could get it if he wished it; * * * that he did not 
know that Grubbs was insured in any other company until after 
the fire.” 

The plaintiffs obtained additional insurance in other companies, 
and it was admitted that no written consent was endorsed upon the 
policy sued upon that the plaintiffs might take such or any addi- 
tional insurance upon the property insured by the defendant. 

Now, it seems to me, that putting aside all question as to the 
authority of Ramsey, as agent of the defendant to waive the con- 
dition in question, the evidence accepted as true did not, in any 
fair view of it, constitute such waiver. The plaintiffs knew of the 
condition that if they took another further insurance without con- 
sent on the part of the defendant written on the policy sued upon, 
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the latter would be void. They did not ask Ramsey, the agent, to 
waive the condition, to say that further insurance might be taken 
without consent written on the policy, nor did they give him or 
the defendant notice that they had taken further insurance, nor did 
the defendant, or its agent, have such notice until after the loss ; 
at most, they only suggested their desire and purpose to obtain 
more. Nor did Ramsey tell them that they might take other insur- 
ance without having consent of the defendant endorsed on the 
policy sued upon, and that they might dv so without notice to him 
or the defendant. The fair and just interpretation of what and all 
that was said by the plaintiffs and Ramsey is, that the former sug- 
gested their wish and purpose to obtain further insurance, and 
the latter said, in reply, they might do so, not exceeding two-thirds 
of the value of the property insured, in the way and as contem- 
plated by the policy of the defendant held by the plaintiffs. Ram- 
sey did not say they might do otherwise. What motive or reason 
had he to waive the condition? And what reasonable ground was 
there to merely infer that he did? And what just reason had the 
plaintiffs to believe that the agent consented to or intended such * 
waiver? And is it not clear that plaintiffs carelessly and negli- 
gently failed to have the defendant’s consent written on the policy, 
or that they felt apprehensive that the defendant would not con- 
sent? Collins vs. Insurance Co., 79 N.C., 279; Sugg vs. Insur- 
ance Co., 98 N. C., 148 ; Hansus vs. Insurance Co., 111 Ind., 90; 
Henly vs. Insurance Co., 5 Nev., 268 ; May on Insurance, §§ 369, 
372 ; Wood on Insurance, § 496. 

It is further contended that the defendant, after the plaintiffs 
sustained the loss, waived the condition in question, or is estopped 
to claim and have benefit of the same, in that its agents took steps 
to ascertain the extent of the loss, with a view to pay what it 
might be liable for upon the policy. But the defendant’s agents 
did not say their purpose was to waive the condition ; nor was 
there any fair implication that they did; nor was there any con- 
sideration for such waiver. The mere fact that such inquiry was 
made could not reasonably or justly be treated as such waiver or 
anestoppel. The defendant might, without waiving any right or 
defense, make such inquiry in order to learn what it ought, with- 
out regard to its legal liability, fairly to pay, if anything. It 
might by such inquiry ascertain whether the loss was fairly sus- 
tained— whether the insurance was too great—whether the stock 
of goods was as great as represented, or whether the same was 
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over-valued, etc. Simply such inquiry ought not to conclude the 
defendant as to any proper defense it might have. So far as ap 
pears thereare no considerations, valuable or otherwise, that in their 
nature do or ought to so conclude the defendant. It does not ap- 
pear that the defendant was not in some way prejudiced by the 
additional insurance. Muy on Ins., § 507 (2 Ed). 

The contract of insurance is plain and unequivocal in the re- 
spect in question. The plaintiffs clearly understood its meaning 
and purpose. It is the duty of the court to uphold and inforce 
it in its integrity, as it affects the rights created by it of both 
parties. Reasonably and justly a waiver of any material part, 
provision, or condition of it, to be effectual, should appear, not 
by mere conjecture or inference, but by evidence that reason- 
ably tends to prove the same, and the burden in this respect 
is on the plaintiffs. I do not think there was such evidence in 
this case. Per Curiam.—Affirmed. 


UNITED STATES CIRCUIT COURT. 


W. D. MISSOURI, W. D. 





DOZIER 
vs. 
FIDELITY & CASUALTY CO, or New Yorx.* 


Sunstroke is a disease and not a bodily injury sustained through external, 
violent, and accidental means, within the meaning of an accident policy. 


This is an action on an accident insurance policy. The assured, 
Willoughby L. Dozier, on the 26th day of April, 1890, took out a 
policy of insurance in the defendant company, which, by its terms, 
would expire on the 26th day of April, 1891. The assurance was 
“against bodily-injuries sustained through external, violent, and 
accidental means.” Itdid not cover “any disease or bodily infirm- 
ity.” The insured was, by occupation, a supervising architect. 
The petition, by his wife, the named beneficiary, alleges that the 
assured, while in the discharge of his ordinary avocation, and with- 

* Decision rendered, June 8, 1891. 
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out any voluntary exposure on his part, came to his death on the 
23d day of June, 1890, “by sun-stroke or heat prostration.” To 
this petition the defendant demurs, on the ground that the petition 
does not state facts sufficient to constitute a cause of action, in that 
it shows on its face that the alleged injury was not accidental, with- 
in the meaning of the policy. 


Joun L. Parxx, for Plaintiff. 
Warner, Dean & Hacerman, for Defendant. 


Puiires, J. (after stating the facts as above.) 

The question to be decided is whether or not death resulting 
from sun-stroke or heat prostration comes within the means of 
injury insured against. This precise question does not appear to 
have been passed upon by any American court, but it is not too 
much to say, perhaps, that it may be regarded as settled in the 
negative in England by the opinion of Chief Justice Cockburn in 
Sinclair vs. Assurance Co., (3 El. & El., 478). The policy there 
assured against “ any personal injury from, or by reason or in con- 
sequence of, any accident which should happen to him upon any 
ocean, sea, river, or lake.” The assured was master of the ship 
Sultan, and in the course of his voyage he arrived in the Cochin 
River, on the southwest coast of India, and in the usual course of 
his vocation he was smitten by asun-stroke, from the effect of which 
he died. On full consideration, it was held that his death must be 
considered as having resulted from a natural cause, and not from 
accident, within the meaning of the policy. The policy there did 
not, as here, contain the words “ external, violent,” and yet the 
learned chief justice held that the term “ accident,” as used in the 
policy, involved necessarily some violence, casualty or vis major. 
He says: — 

We cannot think disease produced by the action of a known cause can be 
considered as accidental. Thus, disease or death engendered by exposure to 
heat, cold, damp, the vicissitudes of climate, or atmospheric influences, can- 
not, we think, properly be said to be accidental; unless, at all events, the 
exposure is itself brought about by circumstances which may give it the 
character of accident. Thus, by way of illustration, if, from the effects of 
ordinary exposure to the elements, such as is common in the course of navi- 
gation, a mariner should catch cold and die, such death would not be acci- 
dental; although if, being obliged by shipwreck or other disasters to quit the 
ship, and take to the sea in an open boat, he remained exposed to wet and 


cold for some time, and death ensued therefrom, the death might properly be 
held to be the result of accident. It is true that, in one sense, disease or 
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death through the direct effect of a known natural cause, such as we have 
referred to, may be said to be accidental, inasmuch as it is uncertain before- 
hand whether the effect will ensue in any particular case. Exposed to the 
same malaria or infection, one man escapes, another succumbs. Yet diseases 
thus arising have always been considered, not as accidental but as proceed- 
ing from natural causes. In the present instance, the disease called. “ sun- 
stroke,” although the name would at first seem to imply something of exter- 
nal violence, is, so far as we are informed, an inflammatory disease of the 
brain, brought on by exposure to the too intense heat of the sun’s rays. Itis 
a disease to which persons exposing themselves to the’ sun in a tropical cli- 
mate are more or less liable, just as persons exposed to the other natural 
causes to which we have referred are liable to disastrous consequences there- 
from. The deceased in the discharge of his ordinary duties’ about his ship, 
became thus affected, and so died. 

According to this high authority, a disease produced by a known 
cause cannot be considered as accidental. This conclusion has 
been accepted as authoritative by text-writers: Bliss, Ins., § 399; 
May, Ins. (8d Ed.), § 519. If sun-stroke or heat prostration is 
properly classified among diseases, it is expressly excepted from the 
operation of this policy. It is discussed in works on pathology 
under the head of diseases of the brain. Niemeyer in his work on 
Practical Medicine (vol. 2, pages 181, 182), treats of it under the 
head of “ Diseases of the Brain.” He asserts that the investiga- 
tions and experiments of so renowned a specialist as Obernier have 
entirely exploded the once common notion that sun-stroke, or insola- 
tio, depends on hyperemia of the brain induced by the action of the 
sun’s rays on the head. The rays of the sun are not essential to it. 
“Tt is now known that in this disease there is a serious derangement 
of the heat-producing function, and a great rise in the bodily temper- 
ature, which, in extreme case, may reach 109 degrees or 110 degrees 
Fahr.” And he concludes that, while nothing is yet known of the ana- 
tomical lesions upon which sun-stroke depends, yet “the disorder has 
a definite material basis.” A standard encyclopedia (Britannica, vol. 
22, p. 666) terms it a “disease,” and prescribes its methods of treat- 
ment. From this and other standard works we collate the follow- 
ing facts: That it is a term applied to the effects upon the central 
nervous system, and through it upon other organs of the body, by 
exposure to the sun or to overheated air. “Although most fre- 
quently observed in tropical regions, this disease also occurs in tem- 
perate climates during hot weather. A moist condition of the atmos- 
phere, which interferes with'the cooling of the overheated body, 
greatly increases the liability to suffer from this ailment.” The com- 
mon notion that sun-stroke or “ heat prostration,” as it is termed in 
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the petition, comes like a stroke of lightning from a piercing ray of ; 
thesun, is utterly at fault. It affects persons frequently during the 
night. It often results from overcrowding in quarters, as in the 
case of soldiers in barracks, and to persons in poorly ventilated 
rooms. Also persons whose employment exposes them to heat more 
or less intense, such as laundry workers and stokers, are apt to 
suffer from this in hot seasons. “Causes calculated to depress the 
health, such as previous disease, particularly affections of the ner- 
vous system, anxiety, worry, or overwork, irregularities in food, and, 
in a marked degree, intemperance, have a predisposing influence; 
while personal uncleanliness, which prevents, among other things, 
the healthy action of the skin, the wearing of tight garments, which 
impede alike the functions of heart and lungs, and living in over- 
crowded and insanitary dwellings, have an equally hurtful tend- 
ency.” Longmore, in his reports of cases occurring in the British 
army in India, where it is quite prevalent, attributes it much to 
the foul air and badly ventilated quarters, and he also speaks of its 
pathological conditions. In all its forms, ranging from “heat syn- 
cope” and “heat apoplexy ” to “ardent thermic fever,” it is sub- 
jected to medical treatment as a disease, and its fatality is estimat- 
ed at 40 to 50 per cent. With what propriety for accuracy, there- 
fore, can this malady be termed an accident, any more than cholera, 
small-pox, or yellow fever, or apoplexy? It may be an accident that 
a person is exposed to it, but the conditions under which the hu- 
man system may be affected by it, certainly belong to natural 
causes, which may reasonably be anticipated, as they come not by 
chance. The term “accident,” ds used in the policy, is presumed 
to be employed in its ordinary, popular sense, which means “ hap- 
pening by chance;” “unexpectedly taking place; ” “not according 
to the usual course of things.” So that a result ordinarily, natur- 
ally, flowing from the conduct of the party cannot be said to be 
accidental, even where he may not have foreseen the consequences. 
It is not deemed essential to a vindication of the correctness of 
the conclusion reached to review the various American decisions 
illustrating the application of the term “accidental” employed in 
such policies further than to note the palpable distinction between 
them and the case at bar. Death by drowning is accidental, as 
there is present the vis major, external and violent producing as- 
phyxia, and in the act producing the injury there is something un- 
foreseen, unexpected, and unusual: May, Ins., §516. In Associa- 
tion vs. Barry (131 U. S., 100), the assured, after two other persons 
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had jumped from a platform five feet from the ground with safety, 
also jumped therefrom, followed, us to him, with serious conse- 
quences, producing a stricture of the duodenum, from which death 
ensued. In that case the deceased intended to, and thought that he 
would, alight safely, and it was a question for the jury to say whether 
or not it was an accident that he did not. The court say:— 


If the death is such as fol‘ows from ordinary means voluntarily employed 
in a not unusual or unexpected way, it cannot be called a result effected by 
accidental means; but if in the act which precedes the injury something un- 
foreseen, unexpected, unusual occurs, which produces the injury, then the in- 
jury has resulted through accidental means. 

In Association vs. Newman (84 Va., 52), the assured was found 
dead in his bed early in the morning, caused, evidently, by inhaling 
coal gas. The case turned upon the question whether or not this 
gas was a poison or poisonous substance, within the meaning of 
the exception contained in the policy. The controversy among the 
experts was as to whether death resulted from carbonic oxide or 
carbonic acid, and as to their resultant poisonous power, both 
causing death by suffocation. Such a death clearly came within 
the term “accidental,” and it was left to the jury to determine 
whether or not carbonic oxide is poisonous within the meaning and 
intent of the words “poison” and “poisonous” as used in the 
policy. This course was pursued by the court in view of the con- 
flict in the testimony as to whether such gases were strictly “ poi- 
sonous” in the ordinary acceptation to be imputed to such term 
in the policy. These cases do not present the question of an acci- 
dent and disease as in the case atebar. In Bacon vs. Association 
(Ct. App., N Y., Oct. 14, 1890), it was held that death resulting 
from a malignant pustule, caused by the infliction upon the body 
of diseased animal matter containing bacillus anthrax, is death from 
disease, and not within the terms of an accident policy similar to 
the one under consideration. It was likened to what is called 
“ wool sorter’s disease,” because it happens to people who handle 
wool and hides, such as tanners, butchers, and herdsmen. Although 
the medical experts admitted that this species of malady belonged 
to pathology, yet they attempted to except this instance from the 
classification of diseases by defining it as “ a pathological condition, 
and succumbing of the body to the infection of this particular poi- 
son.” But the court held that a pathological condition “ means nei- 
ther more nor less than a diseased condition of the body,” and there- 
fore, as the policy expressly excepted bodily infirmity or disease, 
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there could be no recovery. The court say: “No abrasion of the 
skin is needed to produce the contact of the bacilli, and what follows 
from such contact seems to be as plainly a disease as in the case of 
small-pox or typhoid fever.” Sun-stroke seems to be recognized 
by the courts in New York asa disease. In Boos vs. Insurance Co. 
(6 Thomp. & C., 564), the contention was as to whether the court 
should take judicial cognizance of the fact that sun-stroke was “a 
serious disease,” within the terms of the policy. There seemed to 
be no question made that it was not a disease, but whether the 
fact of its seriousness should be left to the determination of the 
jury. Courts may take cognizance of facts generally known and 
recognized in nature, science and history. They will take notice 
of processes in art and science, the results of which are matters of 
common knowledge: Brown vs. Piper, 91 U.S., 37. They will 
take notice of the art of photography, and its production of correct 
likenesses: Udderzook’s Case, 76 Pa. St., 340; Cozzens vs. Hig- 
gins, 1 Abb. Dec., 451. Also, that coal oil is inflammable: State 
vs. Hays, 78 Mo., 318. So should courts take notice that fever in 
its multiform grades is a disease, and I apprehend, in view of the 
universal assignment of apoplexy in pathology among the diseases 
of the brain, that it would not be seriously questioned that courts 
in trials before juries may assume it to be a bodily disease. 

It is suggested in argument by the learned council for plaintiff 
that at some time anterior to the issuance of this policy the de- 
fendant’s policies contained an express exception against injury by 
sun-stroke, and that in its circulars distributed at the time the 
policy in question was issued it asserted that practically all the old 
conditions had been expunged from its policies. It is therefore 
argued that this was tatamount to an assurance on its part that 
sun-stroke would thenceforth be regarded by it as expressed 
within the terms “ external, violent, and accidental.” What the 
facts are touching this assertion the court cannot know, and what 
the law arising thereon may be, the court is not required on this 
issue to say, as no such facts appear in the petition. The court can 
look alone to the petition in passing on the demurrer. The de- 
murrer admits only such facts as appear on the face of the petition, 
and such as are well pleaded. 

It results that the demurrer is sustained. 
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SUPREME COURT OF WISCONSIN. 


SALENTINE 
US. 


MUTUAL BENEFIT LIFE INS. CO.* 


The policy provided that it should be void in case of death by suicide unless 
insane, in which case the company might elect to pay the amouat in- 
sured or refund the premiums. Also that the amount should be paid 
within sixty days after due notice and proofs. 


Held, That in case of suicide while insane, the company was entitled to suffi- 
cient time to learn all the facts, and a few days over three months was 
not an nnreasonable time for such purpose before making its election. 


Wrngter, Fianvers, Suita, Borrum & Vinas, for Appellant. 

Rogers & Mann and C. P. Surra, for Respondent. 

Orton, J. 

This action is to reeover the insurance on two life insurance 
policies given by the appellant company to Katherine Salentine, 
the respondent, and wife of Peter Salentine, on his life,—the first 
one dated the 19th day of September, 1881, and numbered 105,844; 
and the other one dated the 20th day of September, 1883, and num- 
bered 115,218; the first of $2,000, and the other of $3,000. The 
first of the above policies had the following conditions:— 

That in case he should die by his own hand, etc., this policy shall be void, 
null, and of no effect, except that in case he shall die by his own hand while 
insane the amount to be paid by the company on this policy shall be the 
amount of the premiums actually paid thereon, with interest. 

Peter Salentine, whose life was insured, died by his own hand 
on the 6th day of January, 1884, and notice thereof was given to 
the company on the 28th day of the same month. About this pol- 
icy there is no contest, and the plaintiff was entitled to and ob- 
tained judgment for the premiums paid thereon and interest. The 
second policy had the following conditions:— 

If he [the insured] shall die by his own hand, this policy shall be void. 
If, however, it shall be shown that the insured at the time of taking his life 


* Decision rendered, May 5, 1891. 
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was insane, the company will pay the sum insured, or refund the premiums 
actually received, with interest thereon, according to its judgment of the 
equities of the case. This option is distinctly reserved by the company, and 
is made a part of this contract. 

The company stipulated in the policy to pay or cause to be paid 
the sum insured, at their office at the city of Newark, to the said 
assured, sixty days after due notice and satisfactory proof of the 
death of the assured. The court found that the first notice given 
to the plaintiff of the election of the company to pay only by re- 
funding the premiums was on the 5th day of May, 1884. The sixty 
days after notice and proofs of death expired on the 28th day of 
March, 1884. The only proofs of the death of Peter Salentine by 
his own hand, while insane, was a certified copy of the coroner’s 
inquest, without any of the evidence taken therein. There was no 
evidence that the plaintiff ever made an election to take the insur- 
ance instead of the premiums and interest thereon, until after the 
notice of the company that it elected to pay only by refunding the 
premiums had been received by her. The court held that the 
plaintiff was entitled to recover the insurance, on the ground that 
the company failed to give the plaintiff notice of its election to pay 
only the premiums within the sixty days after receiving the notice 
and proofs of death. On this appeal this is the only question, the 
learned counsel of the appellant contending that the company 
made its election in proper time to limit the plaintiff to a recovery 
only of the premiums and interest thereon. The language of this 
condition is peculiar. The election to “ pay the sum insured or re- 
fund the premiums ” is to be made by the company “according to 
its judgment of the equities of the case.” The learned judge of 
the superior court seems to have limited the equities of the case to 
the amount of the premiums paid. But there may be equities in 
such a case, arising from the circumstances of the death of the per- 
son whose life is insured,—stch as his situation in life, and the 
causes of his unfortunate mental condition,—which might natur- 
ally appeal to sympathy and humane feeling, and arising also from 
the circumstances in which the wife and family had been left by 
this terrible calamity. To give to the beneficiary of this insurance 
what in pure justice and fairness she ought to have under the cir- 
cumstances is a correct detinition of equity. It depends upon the 
consideration of all the circumstances of the case. I speak of this 
because it is claimed that all the company needed to be informed 
of to form a judgment of the equities of the case was the death of 

VoL. XX.—51. 
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the insured by his own hand while insane, and the amount of the 
premiums paid, and that, therefore, but a short time was necessary 
for the company to make and give notice of such election. The 
learned superior court held that the time in which notice of the 
election should be given was the sixty days after the notice and 
proofs of death. The sixty days mentioned in the policy has not 
the remotest reference to the time in which such an election should 
be made. If such notice ought to be governed by any rule, it 
should be reasonable under the circumstances. “In the absence 
of any statutory or contract provision, the time in which the right 
of election must be exercised is not limited, except there must not 
be such unreasonable delay as to injure rights acquired by others:” 
McCracken vs. Finley, Sneed, Dec. (Ky.), 195; Cooper vs. Cooper, 
77 Va., 198; Tibbits vs. Tibbits, 19 Ves., 663. 

The eleetion provided for in this policy is different from any that 
is considered in the cases cited in the brief of the learned counsel 
of the respondent, or any that is usually found in reported cases, 
in one respect, and that is that the person to be notified of the elec- 
tion cannot be injured by delay if notice of the election is given 
at any time before suit, nor, indeed, if given after that, in time for 
judgment, except, perhaps, in disappointing an expectation. The 
plaintiff could acquire no rights which might be injured by the de- 
lay. In most of the cases the parties are reversed; and the obligee 
and not the obligor, and the promisee and not the promisor, is to 
make the election which affects the rights of the other party. It 
would seem that the other party ought to be in such condition 
that his rights would be injured by the delay to complain of it. 
The plaintiff, by the policy itself, was entitled to nothing, as the 
policy was void. By the condition, however, she is entitled to the 
insurance or the premiums and interest thereon, one or the other, 
at the option or choice of the company. She cannot know which 
she is to receive until such election by the company is made, and 
that is all the possible consequence of the delay. So essential is it 
that the other party must have rights to be affected by the election 
that it has been often held “that an election may be revoked where 
the rights of others are not affected by it:’? Evans’ Appeal, 51 
Conn., 435; Dabney vs. Bailey, 42 Ga., 521; Sill vs. Sill, 31 Kan., 
248; Adsit vs. Adsit, 2 Johns. Ch., 448; Elbert vs. O’Neil, 102 Pa. 
St., 302; Dillon vs. Parker, 1 Swanst., 359. But notwithstanding 
this election differs from those most common, by the absence of 
any rights to be injured by the delay to make it, yet it is m the 
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form of one kind of election mentioned in the books; and we can- 
not say that it ought not to be made, and notice thereof given within 
a reasonable time. “Election presupposes a plurality of gifts or 
rights, with an intention, express or implied, of the party who has 
the right to control one or both, that one should be a substitute 
for the other:” 1Swanst., 394,and note; 3 Wood. Lec., 491. This 
is more like a case of plurality of gifts than of rights, so far as 
any consequences of delay are concerned. “An election by the 
obligor or promisor is not common, and it is usually and oftenest 
used as a legal term, as the choice of one of two things, to each one 
of which the party choosing has equal right, but both of which 
he cannot have.” 2 Bouv. Law Dic., 520, “Election,” in note. In 
such a case the rights of the other party would be likely to suffer 
by delay. The party to receive would usually suffer only the dis- 
pleasure of long waiting, or of disappointment up to the time it 
becomes necessary to demand that the election be made, or to 
bring suit to enforce it. Inthe view taken above of the full import 
of what is meant by the “equities of the case,” the company had 
the right to postpone its election until it could obtain information 
of all the facts and circumstances above mentioned necessary to a 
sound judgment of the election it ought to make. “An election 
will not be compelled, until the party has had time and opportunity 
to become fully informed of the facts affecting its choice:” Mack- 
net vs. Macknet, 29 N. J. Eq., 54; Kreiser’s Appeal, 69 Pa. St., 194; 
Hall vs. Hall, 2 McCord, Eq., 269; U. S. vs. Duncan, 4 McLean, 99; 
6 Amer. & Eng. Enc. Law, 254; Dabney vs. Bailey, supra; Reaves 
vs. Garrett, 34 Ala., 558. Can the court say that a few days over 
three months was an unreasonable time for the company to be- 
come fully informed of all the facts bearing on the question of 
what would be most equitable for the company to do in making 
the election? It seems to me not. The plaintiff had not suffered 
anything in her rights, and had not been pecuniarily injured in the 
least, and had not changed her condition in any respect by reason 
of the delay. It may be that the following principle would obtain 
and be applicable to such an election: “On the failure of a person, 
who has the right, to make an election in proper time, the right of 
election passes over to the opposite party:” Co. Litt., 145a; Bac. 
Abr. and Vin. Abr. tit. “Election;’ Hopk. Ch., 337. The plaintiff 
did not take advantage of this principle, and elect to have the in- 
surance, before she received notice of the election made by the 
company; nor did she predicate this action for the insurance on 
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the ground of the unreasonable delay of the company to make the 


election. She has never complained of the delay, either by notice 
or pleading, or until on the trial of the action. The judgment for 
the plaintiff for the full insurance on the sole ground of this short 
delay, which had not injured the plaintiff in the least, was quite too 
strict a construction of this kind of an.election. There does not 
appear to have been any ground for holding that the delay was un- 
reasonable. The judgment of the superior court is reversed, and 
the cause is remanded, with direction to render judgment for the 
plaintiff for only the amount of the premiums paid upon both 
policies and interest thereon. Cole, C. J., took no part. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF MISSOURI. 





BERRY er At. \ 
Us. 


KNIGHTS TEMPLARS & MASONS’ LIFE 
INDEMNITY CO.* 


The agent in Missouri of an Illinois life insurance company received and for- 
warded applications to the home office, when the policies were filled up 
and signed and forwarded to the agent, and by the latter delivered to the 
insured on payment of an entrance fee. The sources of revenue were en- 
trance fees, annual dues, and assessments on members, the company hold- 
ing no reserve fund. 

Held, That it was a life company doing business in Missouri within the mean- 
ing of the statutes of that state, and the policy was a Missouri contract 
to be construed according to the laws of that state. 

Held, That the law making void any stipulation exempting from liability in 
case of suicide, whether voluntary or involuntary, sane or insane, applied 
to such policy. 

Held, That where a company does business in another state without comply- 
ing with the laws, the agents and officers are liable to the penalties pre- 
scribed, but the polices are valid, and the company is estopped from set- 
ting up non-compliance to defeat a policy claim. 


Georce Hatt, E. M. Harper, and F. H. Bacon, for Plaintiffs. 
Lurser Cotiier and Huston & Parrisn, for Defendan’. 
* Decision rendered, May 9, 1891. 
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CALDWELL, J. 

On the 6th day of July, 1885, the defendant, a corporation created 
under the laws of Illinois and doing business in this state, issued 
to John B. Berry, then a resident and citizen of this state, a policy 
of insurance on his life for the sum of $5,000, subject to conditions 
which will be hereafter noticed. On the 7th day of November, 
1889, Berry committed suicide by hanging. The holders of the 
policy, the present plaintiffs, made due proof of Berry’s death, and 
demanded payment of the policy. The company refused to pay, 
upon the ground that the policy was void by reason of the follow- 
ing condition contained therein, viz.: ‘In case of the self-destruc- 
tion of the holder of this policy, whether voluntary or involuntary, 
sane or insane, * * * this policy shall become null and void.” The 
plaintiffs thereupon brought this suit to recover the amount of the 
policy. The company pleads the suicide of the assured, and the 
above-recited condition of the policy, in bar of the action. The 
plaintiffs reply that a statute of this state, in force at the date ofthe 
policy, renders that provision of it void. The statute reads as 
follows :— 

In all suits upon policies of insurance on life hereafter issued by any com- 
pany doing business in this state, it shall be no defense that the assured 
committed suicide, unless it shall be shown to the satisfaction of the court or 
jury trying the cause that the assured contemplated suicide at the time he 
made his application for the policy, and any stipulation in the policy to the 
contrary shall be void. Section 5982, Rev. St., Mo. 


. If this statute is applicable to the policy in suit, it puts an end to 
the company’s defense. The defendant contends that it is not 
applicable for several reasons. 


1. It is said the policy is an Illinois contract, and to be construed 
by the laws of that state. But clearly this is not so. The company 
established an agency, and carried on its business, in this state. It 
was through that agency that assured, who was a citizen and resi- 
flent of the state, made his application and received his policy. 
The fact that the policy was signed by the officers of the company 
in Chicago has no significance. It was transmitted to the com- 
pany’s agent in Missouri, who received the premium, called, in this 
case, an “entrance fee,” and delivered the policy to the assured, at 
his home in this state, and it took effect at that place and from that 
date. Corporations are artificial creations, and have no natural 
rights, and their constitutional and legal rights, in some respects, 
fall short of those of fatural persons. A state cannot deny to the 
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citizens of other states the right to do business within its limits, 
but it may deny such right absolutely to corporations of other 
states, or may admit them to do business on such terms and condi- 
tions as it is pleased to prescribe. And when an insurance com- 
pany of one state does business in another, the laws of the latter 
state prescribing the terms and conditions upon which it is allowed 
to do business in the state are obligatory upon it. These condi- 
tions may extend to the form and legal effect of the company’s 
policies, and if, in the course of its business in the state, it issues 
policies on the lives or on the property of the citizens of the state 
which contain conditions prohibited by or in contravention of the 
laws of the state, such conditions are void. Doing business in the 
state brings the policy within the operation of its laws, notwith- 
standing the policy may be signed, and the loss made payable, in 
another state. In such cases the company cannot, by any con- 
trivance or device whatever, evade the effect and operation of the 
laws of the state where it is doing business: Wall vs. Society, 32 
Fed. Rep., 273. 

2. It is contended that the provision in the policy, declaring 
that it shall be void if the assured commits suicide, is a waiver or 
nullification of the statute which declares such a stipulation in a 
policy “shall be void.” The statute is mandatory and obligatory 
alike on the insurance company and the assured. Its very object 
was to prohibit and annul such stipulations in policies, and it 
cannot be waived or abrogated by any form of contract or by any 
device whatever. The legislative will, when expressed in the per- 
emptory terms of this statute, is paramount and absolute, and can- 
not be varied or waived by the private conventions of the parties. 

3. The next contention of the defendant is that, although it was 
doing business in the state at the time the policy was issued, it had 
not then done those things which by the laws of the state were 
conditions precedent to its right to do business in the state, and 
“that, therefore,” in the language of its counsel, “the defendant 
did not in any way submit to the jurisdiction of the state,” and is 
in no manner bound by its laws. The state laws referred to were 
enacted for the benefit of the state, and the protection of the policy- 
holders. By failing to comply with them, the defendant and its 
agents incurred the prescribed penalties; but such failure does 
not affect the validity of its policies, or in any manner operate to 
the prejudice of its policy-holders. By the fact of doing business 
in the state it asserted a compliance with the‘laws of the state, and, 
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after enjoying all the benefits of that business, and receiving the 
money of the assured, it will not be heard to say that it never sub- 
mitted “to the jurisdiction of the state.” It can reap no advantage 
from its own wrong. To sustain this defense would be giving 
judicial sanction to business methods much below the standard of 
common honesty: Ehrman vs. Insurance Co., 1 McCrary, 123; 
Fletcher vs. Insurance Co., 4 McCrary, 440; Insurance Co. vs. 
Elliott, 7 Sawy., 17; Wall vs. Society, 32 Fed. Rep., 273; Insurance 
Co. vs. McMillen, 24 Ohio St., 67; Clay, etc., Ins. Co. vs. Huron Salt, 
etc., Co.,31 Mich., 346; Insurance Co. vs. Walsh, 18 Mo., 229; Lamb 
vs. Bowser, 7 Biss, 315, 372; Insurance Co. vs. Matthews, 102 
Mass., 221. 

4. It is next contended that the defendant is not a life insurance 
company, and therefore not subject to the laws of the state applica- 
ble to life insurance companies, and particularly that section 5982 
of the Revised Statutes of the state has no application to its poli- 
cies. The company is variously styled in the answer and brief of 
its counsel “a corporation for benevolent purposes,” “a fraternal 
brotherhood, having a community interest,” and “a co-operative 
benevolent insurance society.” The defendant was incorporated 
under the general incorporation laws of the state of Illinois on the 
5th day of May, 1884. Its character as a corporation is disclosed 
by its charter, the policies it issues, and its mode of conducting 
business. Its charter provides:— 


ARTICLE I. 

Section 1. This company shall be known as the ‘‘Knights Templars and 
Masons’ Life Indemnity Company.” 

Sec. 2. The object of this company shall to be furnish life indemnity or 
pecuniary benefits to the widows, orphans, heirs, relatives, devisees, or lega- 
tees of deceased members, according to the regulations and provisions herein- 
after specified. 

Sec. 3. The principal office of the company shall be at Chicago, Illinois, 
but the board may establish branch offices elsewhere. 

ARTICLE I. 


Section 1. The officers of this company shall be a president, vice-president, 
second vice-president, and medical director, to be chosen annually by the 
board of directors. 

Sec. 2. The affairs of the corporation shall be managed by not less than 
five nor more than nine directors, who shall be elected from and by the 
members. * * * 

ARTICLE II. 


Section 2. The board of directors shall have power to employ any agent, 
agents, or other service, for such time, and on such terms, and with such 
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powers, as in their judgment wjll best promote and conserve the interests of 
the company. * * * 


ARTICLE IV. 


Section 3. Policies of membership may be issued upon a basis of benefits 
ranging in amounts to $5,000.* * * 

Sec. 4. Upon the death of any member, an assessment, increasing with 
age, shall be made upon the surviving members, provided an assessment is 
needed, according to the following table of rates. Said table is drawn for 
$1,0v0, which shall be the unit in determining all other amounts:— 


TABLE OF RATES—ASSESSMENTS PER $1,000. 


Years of age, inclusive, 21 to 30 
“c“ oe se 


“eé 


“cc “ce 
—But no assessment shall be made so long as the money in the death fund 
will pay the maximum loss in full. 

Its sources of revenue are an entrance fee of from $6 to $12, de- 
pending on the amount of the policy, paid by each member on the 
acceptance of his application, fixed annual dues, at the rate of 
$1 for each $1,000 of insurance, and assessments on its mem- 
bers, according to the fixed rule in the charter, to pay death losses. 
Three-quarters of the money derived from assessments to pay death 
losses is placed to the credit of the death fund, to pay policies. 
The remaining fourth of the money derived from that source, and 
all the moneys derived from entrance fees and annual dues, in the 
language of the charter, constitute “a contingent fund, out of 
which the expenses and emergencies are to be met.” The policies 
issued by the company provide that on the death of the assured 
‘the policy-holder shall receive the amount of the policy, and the 
money “ paid on the policy in assessments, subject to the limitation, 
as to the amount of such payment, as provided in section one of 
article seven” of the charter, which reads as follows:— 

A policy of membership for $5,000 shall be good for all the money in the 
death fund arising from one assessment, provided it shall not exceed $5,000 
‘and all the money paid on the policy in assessments; and a certificate for 
$4,000 shall be good for four-fifths of all the money in the death fund arising 
from one assessment, provided it shall not exceed $4,000 and all the money 


paid on the policy in assessments; and so on in the same proportion as to all 
certificates. 
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If the money in the death fund arising from one assessment to 
pay a policy of a given amount is sufficient for that purpose after 
deducting therefrom 25 per cent for the “contingent fund,” as 
provided by article 5 of the charter, the full amount of the policy 
is paid; if not, the policy-holder loses the deficiency, the company, 
unlike regular mutual companies, having no reserve fund. If the 
assured fails to pay promptly his annual dues or assessments, the 
policy becomes void; and there are numerous other conditions 
relating to the place of residence, travel, occupation, habits, and 
the like, of the assured, upon the violation of any one of which the 
policy is forfeited, being in this and other respects similar te the 
policies usually issued by life insurance companies. The manager 
testifies that the company does business in a good many states, 
and that the bulk of its business is done by and through agents, 
who are paid by the company for their services. Upon the organiza- 
tion of the company by its charter members, it was understood that 
members of the Masonic order only should be admitted to mem- 
bership, and the practice has conformed to that understanding, 
though there is no provision to that effect in the charter or poliey. 
When the company was incorporated in 1884 there were but six 
charter members or corporators, each one of whom became a direc- 
tor and officer of the company immediately upon its organization, 
and has continued to be such from that time down to the taking of 
the depositions in this case, with the exception of one, who died, 
and the surviving directors elected a person to fill the vacancy thus 
created. All the officers and agents of the company enjoy remun- 
erative salaries and commissions; the commissions of the manager 
amounting, at times, to as much as $1,000 per month. The com- 
pany has no affiliation, and sustains no official relation or connec- 
tion, with the Masonic order, or any lodge or body belonging to 
that order. No Masonic body has the power of visitation, or any 
other jurisdiction or authority, over it, nor is any Masonic body re- 
sponsible for the conduct of its business, or its debts or obliga- 
tions. The Masonic feature of the company is limited to its name, 
and the restriction of its membership to Masons, and the employ- 
ment of Masons as its agents. The success of the company attests 
the wisdom of its founders in this regard in a business point of 
‘view. By these means its agents have the entrée to Masonic lodges 
and other Masonic bodies. The advantages accruing from this 
Privilege in the solicitation of membership and business are ob- 
vious. There are corportions in which the element of insurance is 
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so mingled with benevolent, charitable, social, or other ends that 
it is difficult to tell whether they should be classed as insurance 
companies or benevolent societies. But that difficulty does not 
arise in this case. It is apparent, from an examination of its char- 
ter, and its method of doing business, that the defendant is a mut- 
ual life insurance company on the assessment plan. Its business 
is insurance, and nothing else. There is nota social, charitable, or 
benevolent feature in its organization, or the conduct of its busi- 
ness. It has no lodges, pays no sick dues, and distributes no aid, 
and gives no attention, to members in distress or poverty. It deals 
with its members on the strictest business principles. The policy- 
holders get nothing for which full value has not been paid by the 
assured, but the assured may pay much, and the policy-holder 
receive nothing, by reason of the furfeiture of the policy for a vio- 
lation of some one of its numerous conditions. It would be a 
curious sort of benevolence which would withhold from innocent 
children the insurance effected for their benefit on the !ife of their 
father because he committed suicide. But that is the kind of 
benevolence the defendant wants to practice in this case. The 
assumption of a Masonic name does not make it a Masonic institu- 
tion. A popular or captivating name often performs a useful office 
as a business advertisement, but it goes for nothing in determining 
the legal character of the corporation adopting it. The law is not 
to be cheated by any gloss of words. It judges things by what 
they are in fact, and not by their names. 

The learned counsel for the defendant say in their brief that their 
client manifests its “benevolence by contract, and through con- 
tractual relations, instead of mere voluntary, and therefore uncer- 
tain, gifts.” That is precisely the kind of benevolence practiced by 
all insurance companies as long as they continue to pay their honest 
losses. The defendant is not “co-operative benevolent insurance 
society,” nor “ fraternal brotherhood, having a community interest,” 
(whatever these phrases may mean), but is an incorporated life in- 
surance company on the co-operative or assessment plan, not for 
mutual benevolence, but for mutual insurance, and as such it comes 
within the purview of the statutes of this state relating to life in- 
surance companies: State vs. Association, 6 Mo. App., 171; State 
vs. Critchett (Minn.); Farmer vs. State (Tex.); Walter vs. Society 
(Minn.); McConnell vs. Association (Iowa); Com. vs. Association, 
(Pa.); Com. vs. Wetherbee, 105 Mass.,149; Golden Rule vs. People, 
118 IIL, 492; State vs. Society, 72 Mo., 146; Wall vs. Society, 32 
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Fed. Rep., 276. The clause in the policy declaring it void in case 
of the suicide of the assured is itself void under the section of tbe 
Revised Statutes heretofore quoted. Let judgment be entered for 
the plaintiffs. 


SUPREME COURT OF PENNSYLVANIA. 


HOLLOBAUGH 
vs, 


PEOPLE’S MUT. ACC. INS. ASS’N.*; 


The certificate of an accident association insured against injuries resulting in 
total, permanent, or partial permanent disablement There was no pro- 
vision in the body of the certificate for payment in case of temporary 
disablement, but an endorsement on the certificate provided that in case 
of injuries, whether partial or total disabling ‘‘by means as provided 
for in this certificate,” there should be payment of a certail weekly relief 
for a period specified in a schedule of certain injuries enumerated, but that 
injuries not included in the schedule should be treated on their merits. 


Held, That the endorsement did not enlarge the liability to include injuries 
not permanent. 


Assumpsit by William S. Hollobaugh against the People’s Mut- 
ual Accident Insurance Association on an accident certificate in de- 
fendant association issued to plaintiff, in which he was rated as 
“superintendent oil lease (not working).” The material parts of 
this certificate are as follows:— 


The principal sum under this certificate of membership not to exceed four 
thousand dollars, * * * to be paid to Mary G. Hollobaugh, wife, if sur- 
viving, * * * sixty days after receipt of sufficient and satisfactory proof 
at the principal office of the association in Pittsburgh that the member at any 
time, within the continuance of this certificate, shall have sustained bodily 
injury, effected through involuntary, external, violent, and accidental means, 
within the intent and meaning of this certificate and the conditions herein | 
contained and complied with, and such injuries directly, wholly, and alofte, 
independently of all other causes, shall occasion death within ninety days 
from the happening thereof}; or if the member shall sustain bodily injuries by 
means as aforesaid, which shall, independently of all other causes, immedi- 
ately and wholly disable and prevent him from the prosecution of any and 
every kind of business pretaining to the occupation under which he is rated 


ee 


* Decision rendered, January 5, 18. 1. 
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and accepts membership, he shall be indemnified against loss of time caused 
thereby, and shall receive a weekly relief not to exceed twenty dollars per 
week, and shall receive like weekly relief for such period of continuous dis- 
ability as shall immediately follow the accident and injuries, not to exceed, 
however, twenty-six consecutive weeks from the happening of such accident. 
The relief for total permanent disablement, viz., the loss of both hands, both 
feet, or hand and foot, by means as aforesaid, within sixty days from the 
date of injury, shall not exceed twenty-five hundred dollars. The relief for 
partial permanent disablement, viz., the loss of one hand or foot, or both 
eyes, by means as aforesaid, within sixty days from the date of injury, shall 
not exceed twelve hundred and fifty dollars, and the relief for loss of one eye, 
by means as aforesaid, within sixty days from date of injury, shall not ex- 
ceed three hundred and twenty-five dollars. * * * For partial or total 
permanent disablement, or a complication of injuries, the payment of the 
weekly relief or benefits for the severest injury shall be in full satisfaction of 
all claims for said injuries. * * * 

Then follow eight conditions, and the certificate is closed by the 
attesting clause, corporate seal, signatures, etc. On the back of 
the certificate was the following indorsement:— 


If the member shall sustain bodily injuries by means as provided for in this 
certificate, the payment of weekly relief, whether totally or partially dis 
abling for the number of days fixed in schedule on back hereof, shall be in 
full satisfaction of all claims for said injuries. 

FRANK K, KouLer, Secretary. 

Then follows a list of injuries, together with the number of days 
for which relief will be given. The injuries enumerated consisted 
of dislocations, fractures, total loss of fingers and toes, sprains, 
and hernia. Immediately after the schedule is the following:— 


In the event of partial permanent or total permanent disablement, or com- 
plication of injuries by accident under schedule or otherwise, the payment of 
indemnity for the severest injury will be in full settlement of all claims of 
said accident. Injuries not included in the above schedule will be adjusted 
upon their merits. Trifling injuries will not be made the subject of claims. 

In December, 1888, plaintiff sustained a fall while chasing tur- 
keys from his premises, and the muscles of his arm were severely in- 
jured. He was not wholly prevented from following his usual oc- 
cupation, but was compelled to hire other persons, during two 
months, to perform a part of his duties. 


“Groncz Surras, Jn., W. H. Lusk, and ©. C. Dickey, for Appellant. 


R. P. Scorr, for Appellee. 
Green, J. 


The contract between these parties is composed of two main di- 
visions The second of them is a specification of several : condi- 
tions and stipulations ” to which the main contract or “ certificate, 
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as it is called, is subject. This certificate is the body of the con- 
tract, and constitutes the first division. It declares the kinds of 
accidents for which the association will grant indemnity or relief. 
These are of two classes only: One is accidental injury which re- 
sults in death; the other is accidental injury which is permanently 
disabling. The latter injuries are divided into two kinds,—one 
called “total permanent disablement,” viz., the loss of both hands, 
both feet, or hand and foot, and the other called “partial perma- 
nent disablement,” viz., the loss of one hand or foot, or both eyes. 
In the first of these two kinds of accidental injuries the limit of the 
relief is $2,500, in the second, $1,250, and a special provision is also 
made that for the loss of one eye the limit shall be $325. The 
amount of weekly relief was fixed at not to exceed $20, and for a 
period not to exceed twenty-six consecutive weeks. There is no 
provision in the main body of the contract for the payment of any 
benefits for injuries which result in partial disablement, unless it is 
also of a permanent character. At the end of the printed condi- 
tions and stipulations the contract is formally closed with the cus- 
tomary attesting clause, followed by the signatures of the president 
and secretary, and the corporate seal. Under the contract as thus 


closed there would be no relief for the plaintiff, as his injury, 
though a partial disablement, was not a partially permanent dis- 
ablement. But is is contended, and was so held by the court be- 
low, that by an indorsement upon the back of the certificate gen- 
eral relief was given in all cases of partial disablement. The 
language of the indorsement is as follows:— 


If the member shall sustain bodily injuries by means as provided for in this 
certificate, the payment of weekly relief, whether totally or partially dis- 
abling for the number of days fixed in schedule on back hereof, shall be in 
full satisfaction of all claims for said injuries. 

Then follows the schedule designating forty different kinds of 
injuries, for each of which is specified a fixed number of days for 
which relief will be allowed; and the “indorsement,” by its terms, 
becomes applicable to each, and its meaning manifestly is that ° 
where members sustain any of these specific injuries and receive 
weekly relief therefor for the number of days designated, such re- 
lief “shall be in full satisfaction of all claims for said injuries.” 
The learned court below thought this “indorsement” enlarged the 
liability of the company so as to embrace cases of merely partial 
disablement, and that, although the plaintiff's injury was not em- 
braced within the enumeration of the schedule, a memorandum at 
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the foot of the schedule, in these words, “injuries not included in 
the above schedule will be adjusted upon their merits,” sufficed to 
extend the obligation of the association to all kinds of injuries, 
We are unable to agree to this view of the contract. The “indorse- 
ment” plainly refers to the injuries provided for in the body of the 
certificate. The language is, “if the member shall sustain bodily 
injuries by means as provided for in this certificate.” Clearly the 
injuries contemplated by these words are the injuries referred to 
and provided for in the certificate, and not others of a different 
character; and then, whether these injuries be totally or partially 
disabling, the payment of weekly relief for the number of days 
designated in the schedule shall be full satisfaction. The words 
“totally or partially disabling” manifestly relate to the same kind 
of total or partial disablement provided for in the certificate; that 
is, permanent injuries, which are either totally or partially of that 
character. To hold otherwise would be to make an entirely new 
contract for the parties quite outside the explicit language of the 
certificate, without any such purpose being expressed, and without 
any necessary implication to that effect. The “indorsement” is 
but a note or memorandum intended to individuate certain desig- 
nated injuries for which fixed payments would be made; but, of 
course, they must be within the class of injuries for which alone the 
association contracted to give relief, that is, either totally perma- 
nent or partially permanent disablements. The schedule did not 
pretend to enumerate all the injuries for which the association 
would be liable, but only to provide that for those that were 
enumerated a given number of days would be paid for. These days 
are either seven or multiples of seven; and the effect of the sched- 
ule is to determine practically the number of weeks for which the 
“weekly relief,” mentioned both in the certificate and the indorse- 
ment, will be allowed. But, of course, the injuries to be paid for 
must be generically such as the association agreed to pay for; that 
is, either partial permanent or total permanent disablements. This 
- view is much strengthened by the foot-notes immediately following 
the schedule. The first of them is :— 


In the event of partial permanent or total permanent disablement or com- 
plication of injuries by accident, under schedule or otherwise, the payment 
of indemnity for the severest injury will be in full settlement of all claims of 
said accident ; 


That is, payment for the severest injury, where there is a compli- 
cation of injuries, either under the schedule or otherwise, will be 
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in full of all claims. But there is no enlargement of the class of 
injuries to be paid for beyond those which are either partially or 
totally permanent in their character. The next foot-note is in these 
words: “Injuries not included in the above schedule will be ad- 
justed upon their merits,”"—plainly meaning that injuries not 
specially enumerated in the schedule shall be adjusted upon their 
merits. But, of course, they must be injuries for which the asso- 
ciation was liable to pay by the terms of its contract, and not an en- 
tirely new, different, and independent class of injuries, for which 
there was no agreement to pay. Read in this way, the contract of 
the parties is intelligible, consistent, and distinct. The meaning is 
inartistically expressed, but we think quite sufficiently to require 
the construction we have placed upon the instrument. To open up 
the entire range of all possible injuries by accident, and declare 
that they are within the operation of the certificate, would certainly 
be doing violence to its express terms, and would be without the 
authority of any necessary or just implication. As the plaintiff's in- 
jury was neither a partially permanent nor totally permanent dis- 
ablement, it does not come within the terms of the contract. 
Judgment reversed. 


SUPREME COURT OF TEXAS. 


PACIFIC MUT. LIFE INS. ™ 


v 
WILLIAMS er at.* 


Where it appeared that the company had furnished stationery to an alleged 
agent, the manager had directed parties to him for insurance, and had 
informed plaintiff’s attorneys prior to suit that he was their agent, a 
denial of such agency by the secretary, manager, and agent, based in 
part on his failure to file a required bond, was not sufficient to defeat a 
service of summons on him as such agent. 

An allegation that an order on the employers of insured was accepted for the 
premium and partially collected, and that the remainder might have been 
collected with proper effort, is not met by an allegation that the policy 
lapsed for non-payment of premium without alleging that the failure to 
collect was due to the absence of funds in the employer’s hands. Such 
counter-allegation is not a meritorious defense in a notice to set aside a 
judgment by default. A beneficiary who has no insurable interest may 

ee 


* Decision rendered, February 20, 1891. 
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sue on a policy. The insurance company may not question the right of 
action. The ultimate right to the money is a question between the 
beneficiary and heirs or representatives of insured. 


Wir, Morr & Baruieer, for Appellant. 
James B. & Cuantzs J. Srusss, for Appellees. 
‘ Stayton, C. J. 

This is an action on an accident policy obtained from appellant 
company by Henry MacDonald, and made payable to Clara Wil- 
liams. MacDonald wasa train porter, and accidentally killed during 
the term covered by the policy. The petition alleged that the con- 
sideration for the policy was “an order givenby Henry MacDonald 
to defendant, and accepted by it and which was address to W. L. 
Maury, auditor of the I. & G. N. R. R., requesting him to pay to 
defendant, or its agent, the total sum of $15 in monthly instaliments 
of $3.75 each, payable out of moneys due or to become due said Mac- 
Donald by the said I. & G. N. R. R. Co.” A copy of the policy is an- 
nexed to and made a part of the petition, and recites that defend- 
ant, “in consideration of the warranties in the application for this 
insurance, and of the order, payable by installments, on the I. & 
G. N. R. R. Co., for fifteen dollars ($15) does hereby insure Henry 
MacDonald,” etc. Plaintiff further alleged that the “order was 
partially paid, and that defendant could have collected it in full, 
but for its own negligent failure so to do.” The policy contained 
the following words, “to be paid to Clara Williams (cousin) if sur- 
viving;” and the petition alleged that H. W. Blagge and F. O. Ber- 
trand, composing the firm of Blagge & Bertrand, were the local 
agents of the company in the county in which action was brought, 
and that plaintiff was the cousin of MacDonald. The citation is- 
sued September 19, 1890, commands the sheriff to summon “the 
Pacific Mutual Life Insurance Company, of California, if to be 
found in your county, by serving it with a copy of this writ,” etc. 
The return of the sheriff is that he “executed the writ by serving 
the within named defendant, the Pacific Mutual Life Insurance 
Company, of California, with a true copy of this writ, by delivering 
a true copy of this writ to H. W. Blagge, agent of said defendant 
company, in person, in Galveston County.” October 15, 1890, 
judgment was rendered in favor of Clara Williams, for the sum of 
$1,590, ete., by default; the judgment reciting that defendant was 
duly served with process. October 30, 1890, the Pacific Mutual 
Life Insurance Company, of California, filed its motion to set the 
default aside, setting up, under oath, that neither Blagge & Ber- 
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trand nor H. W. Blagge were or wasagent ofthe said company at the 
time of the alleged service; that no notice or knowledge of the suit 
was had by the defendants, its agents or officers, until after default 
had been taken; that it had valid, meritorious, and legal defenses 
to the action; but the only defense set up in the motion was “that 
the policy of insurance upon which this action is brought had, at 
the time of the death of the insured and long prior thereto, iapsed 
and become void, by reason of the failure of the insured to pay 
permiums on said policy as agreed upon, and hence this defendant 
was relieved of its obligation thereunder.” The policy was to run 
twelve months from noon of March 2, 1887, and the petition al- 
leged that MacDonald was accidently killed on September 20, 1887. 
The motion to set aside the judgment was sworn to, and many affi- 
davits were filed by the respective parties, and heard by the 
court, as to whether Blagge was the local agent of the company 
at the time citation was served on him, but after hearing these the 
court overruled the motion. It is urged that the court erred in 
holding that service on Blagge was sufficient, and erred in not set- 
ting aside the judgment by default; appellant having set up a 
meritorious defense, and given an excuse for failure to answer. 
The judgment overruling the motion to vacate the judgment does 
not show on what the court below based its action, but the infer- 
ence from the bill of exceptions is that he held that Blagge was 
the local agent of appellant at the time citation was served on him. 
The evidence tending to show that Blagge was not such agent con- 
sists of the affidavits of S. M. Marks, assistant secretary of the 
company, W. R. Haile, its “Southwestern manager,” and of Blagge. 
The affidavits of the last two seem to be based largely on the tech- 
nical fact that Blagge & Bertrand had not executed an approved 
bond, and had not been formally commissioned; but there was 
much evidence showing repeated statements by those persons that 
Blagge & Bertrand were the local agents of appellant at and be- 
fore citation was served on Blagge. While the agency could not 
be proved by the declarations of Blagge & Bertrand, the evidence 
offered was sufficient to discredit the statements of Haile and 
Blagge, if believed by the court to be true. The affidavit of the 
assistant secretary was simply a denial of the agency. The oppos- 
ing evidence consisted of proof that the company had furnished 
Blagge & Bertrand with an outfit of stationery and books, among 
the stationery being premiums signed in blank by the proper offi- 


cers ofthe company; of evidence that Haile had directed a person 
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thinking of taking insurance to Blagge & Bertrand as the agents 
of the company. He had conversation with attorneys for appellees 
prior to the bringing of the action, knew it-would be brought, and 
informed them that Blagge & Bertrand were the local agents. Be- 
fore the action was brought, an application was made for blank 
application and policy to make exhibits to the petition. The for- 
mer were furnished by Blagge & Bertrand to counsel for appellant, 
but the latter refused, because the policies were numbered and 
signed, and would have to be accounted for by them, but they pro- 
posed to issue to the attorney a policy if he desired it. Haile ap- 
pointed other agents in the same county without bond, and issued 
to them no commission, but directed them to commence business 
at once, and subsequently recognized the agency. The evidence 
standing thus, we would not be authorized to set aside a finding 
that Blagge & Bertrand were agents of the company at the time 
citation was served, and the parties, having elected thus to try their 
motion on the facts, must abide the result: Sugg vs. Thornton, 73 
Tex., 666. If it was necessary to show a meritorious defense, had 
the court found that Blagge was not the local agent, in order to en- 
title appellants to have the judgment vacated it would be difficult 
to hold that the motion showed any defense, either technical or 
meritorious. There was a general averment that the company had 
legal and valid defenses, but none were stated other than that here- 
tofore set out. The petition and policy made an exhibit showed that 
the latter was issued in consideration of an order delivered by 
MacDonald on his employer, which the latter undertook to collect, 
and it was alleged that it was partly paid, and that the balance 
would have been if the company had not negligently failed to col- 
lect it. Under this state of pleading, an answer which did not state 
that the failure to collect resulted from the fact that MacDonald 
had no funds in the hands of his employer to meet the several 
monthly payments would not have presented a defense. It is not 
necessary in this case, however, to decide whether it would have 
been incumbent on appellant, had the court below found that 
Blagge was not its agent, to show a meritorious defense, to entitle 
it to have the judgment set aside. It is now urged that the court 
below erred in rendering a judgment by default, and in refusing 
to set it aside, “ because the petition set up no cause of action, in 
that plaintiff had no insurable interest in the life of the assured, 
as appears on the face of the petition.” No such question was 
raised on the motion to vacate the judgment; but if, notwithstand- 
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ing this, we consider this matter as the court below might have 
done on general demurrer, we do not see that the petition did not 
state a cause of action. The question thus raised is not one of ul- 
timate right to the money to be recovered, but of right of appellee 
to maintain this action; and it has been held in many cases, under 
policies like that involved in this case, that the person named by 
the assured and insurer in the policy, as the person to whom the 
sum secured by the policy shall be paid, may maintain an action 
on the policy without reference to the interest of such person in 
the life of the assured: Insurance Co. vs. Baum, 29 Ind., 240; In- 
surance Co. vs. Hogan, 80 Ill., 39; Campbell vs. Insurance Co., 98 
Mass., 389; Fairchild vs. Association, 51 Vt., 625; Forbes vs. In- 
surance Co., 15 Gray, 255. In Insurance Co. vs. Baum it was said: 
“Tt is not for the insurance company, after executing such a con- 
tract, and agreeing to the appointment so made, to question the 
. right of such appointee to maintain the action. If there should be 
a controversy as to the distribution, among the heirs of the de- 
ceased, of the sum so contracted to be paid, it does not concern the 
insurers. The appellant contracted with the insured to pay the 
money to the appellee, and, upon such payment being made, it will 
be discharged from all responsibility. So far as the insurance 
company is interested, the contract is effective as an appointment 
of the appellee to receive the sum insured.” The fact that Mrs. 
Williams may recover against the insurance company, and is en- 
titled to do so, does not cut off an inquiry between her and the 
legal representatives or heirs of the insured as to whether she had 
an insurable interest. There is no error in the judgment, and it 
will be affirmed. , 
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SUPREME COURT OF TEXAS. 


EAST TEXAS FIRE INS. CoO. 
Us. 
CLARKE.* 


The policy provided that it should be void in case of any change in the in- 
terest of insured, whether by sale, transfer, or conveyance. 


Held, That the execution of a mortgage was a breach of the condition. The — 
mortgage to a bank had been signed by the mortgagor and left with the 
bank president to await the signature of his wife. 


Held, That whether it had been executed and delivered as to the mortgagor, 
or only left with the president as a convenience, and not to be effective 
until signed by the wife, was a question of fact for the jury. 


Warraker & Bonner, for Appellent. 
H. Cuirton, for Appellee. 
Henry, J. 

This suit was brought by James K. Clarke against the East 
Texas Fire Insurance Company to recover the value of a certain 
policy issued by said company on a certain steam saw-mill, build- 
ing, and machinery, situated at Millview, Fla. The only defense 
urged by the company on the trial in the court below, was that, 
after the issuance of the policy, James K. Clarke, one of the 
plaintiffs, had, without the knowledge or consent of the company, 
executed a mortgage on the property insured, contrary to the 
terms and conditions of the policy. Plaintiff, in reply to said plea, 
alleged that said mortgage was never executed as alleged by 
defendant, but that at the time of the fire the same was incom- 
plete and inoperative, because it had never been delivered, but 
was merely deposited with H. A. Crane, of Savannah, Ga., to await 
the signature of Ellen Clarke, waiving her dower interest; that 
such signature had not been obtained at the time of the fire, and 
until that time the mortgage was of no force and effect. The court 
below instructed the jury to return a verdict for the plaintiff, on 
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the ground that the mortgage was not prohibited by the conditions 
of the poli¢y. In the contract it is provided that “the assured, by 
the acceptance of this policy, hereby warrants * * * that there 
is no mortgage, trust-deed, or lien upon the property insured, 
or any part of the same, unless the same be expressly stated in the 
written part of the policy, or in the written application for this in- 
surance.” It is also provided that “this policy shall be void unless 
consent in writing is indorsed hereon in each of the following in- 
stances, viz.: * * * If the interest of the assured in the property, 
whether as owner, trustee, consignee, agent, mortgagee or lessee, 
or otherwise, is not truly stated in this policy, or if any change 
take place in the title, location, interest, or possession (except in 
case of succession by reason of death of the insured), whether by 
sale, transfer, or conveyance, in whole or in part, or by legal pro- 
cess, or by judicial decree.” The word “interest,” as defined in 
Abbott’s Law Dictionary, “Any right in the nature of property, but 
less than title. * * * Its chief use seems to designate some right 
attaching to property, which either cannot or need not be defined - 
with precision.” The same author defines ‘“mortgage:” ‘‘A 
conveyance made as security.” At common law a mortgage is, 
without exception, spoken of as a conveyance.” Babcock vs. Hoey, 
11 Iowa, 377. For the purpose of arriving at the meaning of the 
words in the contract the question is, what do the terms used 
mean at common law? rather than, what legal effect is given to a 
mortgage under our statutes, or under the laws of Florida? That 
is another and quite a different thing. The form of contract 
is probably not limited to or intended for use in any one state 
only. In the case of Luckett vs. Townsend (3 Tex., 129), and in the 
case of Duty vs. Graham, the leading authority with us for the doc- 
trine that a mortgage does not convey the legal title, but is a 
surety only (12 Tex., 434), “mortgages” are referred to as “ con - 
veyances.” We think is quite clear that, within the meaning of 
the terms used in the policy before us, a mortgage “conveys” an 
interest in the property mortgaged to the mortgagee. Instead of 
the charge given, the jury should have been informed that the exe- 
cution and delivery by plaintiff of a mortgage upon the property 
would be a violation of the terms of the contract, which would dis- 
charge the defendant. Whether or not a mortgage was executed 
and delivered, is a question of fact for the jury to find. As this 
question was not passed upon at the trial from which this appeal 
was taken, we deem it only proper to say, in a general way, 
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that it should be explained to the jury that the mortgage did 
not take effect until it was delivered for that purpose. If, under 
the laws of Florida, the land upon which the insured building 
was erected was subject to the wife’s right of dower, that would 
not prevent the husband from making upon it a valid mort- 
gage, which, if the wife did not relinquish her right of dower, 
would not bind her dower interest, but which would be good 
for the excess of the title over the dower interest, and would 
be such a mortgage as would avoid the contract in controversy. 
If the mortgage was delivered by the husband for the purpose 
of taking effect, so far as he was concerned, and was held as an 
incomplete instrument, for the purpose of procuring his wife’s 
signature only, so as to make it also include a relinquishment 
of her right of dower, it would then be a mortgage, within the 
meaning of the policy, and render it void. If, on the other 
hand, it was not delivered before the property insured was burned, 
to take effect as a mortgage against either Clarke or his wife, but 
- was placed in the custody of the president of the bank only to be 
held as a matter of convenience until it should be signed by Mrs. 
Clarke, then it would not be a mortgage within the meaning of the 


policy, and would not avoid it. If the mortgage had not been de- 
livered before the destruction of the property so as to be binding . 
upon Clarke, his wife’s signing it afterwards would not give it effect 
so as to make it avoid the policy. The judgment is reversed, and 
the cause is remanded. 


SUPREME COURT OF WISCONSIN. 


WHITING 
vs. 


MISSISSIPPI VAL. MUT. INS. CO.* 


The agents of an insurance company, whose policy was about to expire, sent 
plaintiff a blank application for renewal, requesting him to sign and re- 
turn it, and saying that the amount of the dividends due him on the old 
policy would be credited, and a statement thereof sent him. Plaintiff 
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received the new policy, which bore on its face a receipt for the amount 
of the cash premium. The promised statement was not sent, nor was any 
claim made for payment of the cash premium. In an action on the pol- 
icy plaintiff testified that he did not know how much was due as divi- 
dends, and that under the old policy it had been the custom for defend- 
ants to send him a statement of the premium due and the amount of the 
dividends to be credited thereon, and draw on him forthe balance. Held, 
that it was proper to leave to the jury the question whether the pre- 
mium had been paid, or payment had been waived. 


The fact that a policy of insurance. bore upon its face a receipt for the cash 
premium was prima facie evidence that the premium had been paid. 


In a suit upon a policy of insurance, plaintiff having actual knowledge of the 
cost of the property and its worth, his testimony as to its value is com- 
petent, notwithstanding his admission that it was partly based upon the 
estimates of experts. 


In an action on an insurance policy, a copy of a letter, in the letter-book of 
defendant’s agent, addressed to plaintiff, notifying him of the cancellation 
of his policy, and purporting to be written by a clerk who does not tes- 
tify, is properly excluded when there is no evidence that it had been di- 
rected or mailed ; especially so when plaintiff denies receiving any such 
letter. 


Judgment will not be reversed because leading questions were permitted, in 
the absence of a palpable abuse of discretion by the trial court. 


December 28, 1887, the plaintiff held a policy of insurance, No. 
1,017, issued to him by the defendant company on January 25, 
1883, for $5,000, and which, by its terms, expired February 1, 1888, 
and for which he gave a premium note of $437.50, and paid a 
premium of $43.75, and which policy was countersigned by Wil- 
liam E. Smith, manager. A day or so after, December 28, 1887, 
the plaintiff received a letter, dated on that day at Chicago, ad- 
dressed to him, purporting to be from William E. Smith Company, 
containing the following :— 


Inclosed please find application for renewal of Miss. Valley policy, No. 1,017, 
expiring January 25, 1888. In form attached you will please fill in amount as 
desired, and sign, and return to this office at once, and policy will be for- 
warded first of the month. Your dividend for 1887 will be forwarded to you 
in cash, or deducted from first premium on new policy. 

Which letter is marked “Exhibit S.” A day or so after, Jan- 
uary 17, 1888, the plaintiff received a letter purporting to come 
from the defendant company, dated on that day, and ad- 
dressed to the plaintiff, containing the following :— 

Your policy, No. 1,017, $5,000, in the Miss. Valley, expires on the first o 
February next. We inclose herewith an application to renew the same at 
same rate and amount. On receipt of application duly signed, we will re- 
turn to you the premium note given for No. 1,017, and will render statement 
showing the amount of unearned premium due you thereon, and will credit 
the amount on the premium of the new policy. Trusting for a prompt and 
favorable reply, we are, Yours truly, W. B. FERGUSON, Secretary, F. 
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Which letter is marked “Exhibit T.” Thereupon, and in an- 
swering said letters, the plaintiff signed such application, and 
on January 23, 1888, returned the same to William E. Smith 
Company, as agents of the defendant, with a premium note 
for $437.50, and upon the last day or days of January, 1888, 
received from the defendant a policy of insurance, No. 3,584, 
on the property therein described, dated February 1, 1888, 
signed by the president and secretary of said company and 
W. E. Smith Company, agents, reciting that the plaintiff had given 
a premium note for $437.50, payable as therein specified, and paid 
$87.50 premium; and in consideration thereof the said company 
insured the property described in such application to the amount 
of $5,000, from February 1, 1888, to February 1, 1893. The letter 
inclosing such policy is in evidence, marked “Exhibit U,” and 
purports to have been sent by William E. Smith Company under 
date of February 1, 1888, and merely states, in effect, that inclosed 
would be found the policy, “as per your esteemed order, * * * 
Mississippi Valley, $5,000,” with thanks, etc. On the morning of 
August 28, 1888, the property insured was destroyed by tire. 

December 22, 1888, the plaintiff commenced this action on said 
last-named policy, for damages caused by said fire, and alleging the 
usual facts in such cases, and that the plaintiff had fulfilled and 
performed all the conditions of said contract of insurance on his 
part, including the refusal of the defendant to pay the loss; that 
the fire did not result from any causes excepted by such policy; the 
making of due proofs of loss; the defendant’s denial of liability; 
and that the defendant was indebted to the plaintiff in the amount 
of such insurance, withinterest. The defendant, answering, denied 
that the plaintiff had ever given or paid any consideration for said 
last-named policy, except said premium note, and especially denied 
that the plaintiff had paid, or that the defendant had received, said 
sum of $87.50, as premium for or on account of such policy, or any 
sum whatever; and alleged, in effect, that said former policy, No. 
1,017, did not in fact expire until March 1, 1888, and that the pol- 
icy No. 3,584 was issued by mistake, and supposing said former 
policy expired, February 1, 1888, and that the premium note had 
been received under such mistake; that in and by said last-named 
policy, the company were at liberty at any time to cancel and ter- 
minate its liability under the same, by giving notice of such inten- 
tion to the plaintiff, and returning to him his said note, and such 
portion of the premium paid thereon, if any, as was then unearned; 
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that February 3, 1888, the defendant directed the cancellation of 
said policy; that February 5, 1888, notice of such intention to can- 
cel said policy, and that such insurance had been and was termin- 
ated, was duly given to the plaintiff, and said premium note duly 
returned to him; and said policy was, on said last-mentioned day, 
duly canceled, and thereupon ceased and determined. At the 
close of the trial of the issue thus formed the jury returned a ver- 
dict in favor of the plaintiff and against the defendant for the sum 
of $5,291.66. From the judgment entered upon that verdict, the 
defendant brings this appeal. 


QuaRLes, Spence & Quartes, for Appellant. 
Bouck & Hinton, for Respondent. 


Cassopay, J. (after stating the facts as above.) 

The plaintiff testified, in effect, that after having received the 
letters dated December 28, 1887, and January 17, 1888, set forth 
in the foregoing statement, and the applications therein mentioned, 
and on January 23, 1888, in answer to said letters he sent forward 
to William E Smith Company the application for the renewal of 
his policy, and that on or about January 28, 1888, he received from 
them the policy in suit, enclosed in the letter dated February 1, 1888, 
mentioned in said statement. The answer concedes that in.Jan- 
uary, 1888, the plaintiff held a policy of insurance issued by the de- 
fendant upon the property in question, which was about to expire. 
It is therein alleged, however, that that policy by its terms expired 
March 1, 1888, and that the policy in suit was issued February 1, 
1888, under the mistaken apprehension that such former policy ex- 
pired at that time. But itis conclusively proved by such former 
policy itself in evidence that by its terms it expired February 1, 
1888. The answer concedes that on or about February 1, 1888, the * 
the plaintiff delivered to the defendant’s agent the premiun note 
mentioned in the complaint, and that the defendant, by its agents, 
thereupon issued to the plaintiff the policy in suit, containing the 
recitals mentioned in said statement. With these concessions it is 
useless for the defendant to deny the authenticity of the letters 
dated December 28, 1887, and January 17, 1888, soliciting the 
plaintiff to renew his policy, and containing the application which 
was signed by the plaintiff and sent forward to the defendant’s 
agents, with such premium note upon which such policy was so 
issued. The contract of insurance having been procured by virtue 
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of the correspondence, it is too late to disclaim the genuineness of 
the letters, or to insist that they were unauthorized by the de- 
fendant. 

The answer denies any and all liability upon the policy. It also 
denies that the plaintiff ever paid, or the defendant ever received, 
the $87.50 as premium, recited in the policy as having been paid, 
or any sum whatever, or any consideration for the policy, except 
the premium note mentioned; and it is claimed that the policy was 
void by reason of such failure to pay such cash premium. In the 
letter received by the plaintiff from the defendant, dated J anuary 
17, 1888, set forth in the foregoing statement, he was informed, in 
effect that, upon the receipt of the application duly signed by him, 
the defendant would return to him the premium note given for the old 
policy, and would render a statement showing the amount of un- 
earned premium due to him thereon, and would credit the amount 
thereof on the premium of the new policy. That letter was an ex- 
press acknowledgment on the part of the defendant that it had, or 
would have at the expiration of the old policy, a certain amount of 
money belonging to the plaintiff, without stating what the amount 
was. It also contained a promise on the part of the defendant that 
it would render to the plaintiff a statement showing such amount, 
and would credit the same upon the new policy. Presumably the 
defendant did so credit such amount at the time of issuing the 
new policy. The plaintiff testified that no such statement was ever 
received by him from the defendant or William E. Smith Company, 
or anybody else; that prior to the fire he did not know anything 
about how the account stood between him and the company, nor 
the amount of such unearned premium;’ that neither the defendant 
nor William E. Smith Company, nor any other person or persons, 
ever made any claim on him for any unpaid premiums or payment 
on that note; that in his dealings with the defendant and its agents, 
their mode of doing business had been to send him a statement of 
the amount of premiums due and the amount of the unearned div- 
idend, and deduct the latter from the former, and draw on him for 
the balance; but that with respect to this policy they had not done 
so. The plaintiff could not know the amount of such credit with- 
out being informed by the defendant as promised, and consequent- 
ly he could not know whether there was any, and if any, how much, 
of such cash premium remained for him to pay, without such prom- 
ised information. If there was any balance of cash premium to be 
paid by the plaintiff, the letter was manifestly a waiver of such 
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payment until such information should be given. Such being 
the evidence, there was no error in charging the jury, in 
effect, that the recital in the policy of the payment of the cash 
premium was prima facie evidence of the fact recited, subject 
to contradiction by competent evidence. It is true one wit- 
ness in behalf of the defendant testified that some time after the 
fire plaintiff had admitted to him that he never had paid the cash 
premium; but this was manifestly a mere inference from the above 
facts stated by the plaintiff to the witness. From the evidence in 
the record we cannot say it was error to submit to the jury the 
question whether the dividends on the old policy equaled or ex- 
ceeded the cash premium named in the new policy; or the ques- 
tion whether the plaintiff had been misled by such letters and the 
policy, and thereby induced to believe that the cash premium on 
the new policy had been paid by the application of the dividends 
due him on the old policy; or the question whether the plaintiff had 
good reason to believe from such former dealings and letters that 
the defendant would send him a statement of the amount due him 
for such dividends on the old policy, and draw on him for any bal- 
ance; and, if such findings were in favor of the plaintiff upon a fair 
preponderance of the evidence, then that they were authorized ‘to 
find that the defendant had waived the payment of the cash part of 
the premium named inthe policy; but that if they found from a fair 
preponderance of the evidence, that such cash premium on the new 
policy had not been paid, nor waived by the defendant in the manner 
indicated, then their verdict should be in favor of the defendant. 
Such waiver of payment has frequently been sanctioned by this 
court: Alexander vs. Insurance Co., 67 Wis., 422, 30 N. W. Rep., 
727; Stylow vs. Insurance Co., 69 Wis., 229, 34 N. W. Rep., 151; 
Campbell vs. Insurance Co., 73 Wis., 100, 40 N. W. Rep., 661. 
The answer alleges that the defendant directed the cancellation of 
the policy a few days after it was issued, and gave notice of such 
intention to the plaintiff, February 5, 1888. The plaintiff denies 
any notice or information, directly or indirectly, from the company> 
prior to the fire, of any cancellation of the policy, or any claim or 
desire to cancel the same; and there is no evidence in the record, 
and no competent evidence offered, proving or tending to prove, 
such cancellation or notice. Certainly the mere impression in a 
letter book, kept in the office of the defendant’s agents, purporting 
to have been written by one of their clerks, not testifying, and with- 
out any evidence as to such letter ever having been mailed or 
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directed, was not competent to prove such cancellation, especially 
as against the plaintiff's denial. 

The plaintiff having actual knowledge of the cost of the building, 
and what it was worth, was competent to testify regarding the loss, 
notwithstanding his admission that his estimates were based in part 
upon figures made by experts, and hence there was no error in refus- 
ing to strike it out. 

The court properly excluded a question put to the plaintiff on 
his cross-examination as to whether the appraiser chosen by him 
did not agree to a certain statement of loss. Such testimony was 
in no sense competent. For the same reason, a similar question 
put to the witness Redfield was properly excluded. Thepermitting 
of legal questions is very much in the discretion of the trial court, 
and we cannot reverse this case for the exercise of any such discre- 
tion. The exclusion of a copy of a letter said to have been written 
by the plaintiff, correcting certain items in the appraisal, seems to 
be of little consequence, since the defendant’s adjuster conceded 
that the matter was finally settled by adding $100 to the award of 
the appraisers. Other exceptions in the record are not such as to 
call for special consideration. The judgment of the circuit court is 
affirmed. Lyon, J., took no part. 


















SUPREME COURT OF ‘TEXAS. 






SUPREME COUNCIL OF AMERICAN LEGION ‘ 
OF HONOR 









vs. 







LARMOUR* 





A mutual relief association organized in another state, conducting its business 
by lodges of its members in each locality, having no capital stock, whose 
funds are created by assessment, having for one of its objects the estab- 
lishment of a benefit fund from which payments of certain sums are to 
be made upon the death of members as they may direct, is an insurance 
company subject to the regulations governing such companies, and its 
benefit certificates are insurance policies. But a provision in the statutes 
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excepting ‘“‘ mutual relief associations ” from a certain liability applies to 
such an association. 


The evidence of two physicians impeached a statement in the application 
that no relatives were ever afflicted with hereditary disease. But the 
evidence of two members of the family contradicted that of the physicians. 

Held, that the evidence justified a‘finding in favor of the truth of the state- 
ment in the application. 


Where the association voluntarily filed an answer and subjected itself to juris- 
diction, the question, whether a summons served on the secretary of a 
local council was sufficient to bring it within jurisdiction, was immaterial. 


E. A. McKenney, for Plaintiff in Error. 

Crark, Dyer & Bouiinezr and J. B. Scarsorovan, fur Defendant in 
Error. 

Hossy, J. 

This is a suit instituted in the District Court of McLennan County, 
Tex., by the defendant in error, W. W. Larmour, against the Su- 
preme Council of the American Legion of Honor, located in Boston, 
Mass., to recover the amount of a benefit certificate, No. 72,637, 
issued by said council under its constitution and by-laws to Mrs. 
Mary Larmour, wife of the defendant in error; and in which benefit 
certificate plaintiff in error, said council, bound itself to pay to the 
defendant in error, the husband of Mrs. Mary Larmour, out of its 
benefit fund, in accordance with the laws governing such fund, a 
sum, not to exceed $5,000, upon her death. It was alleged that the 
said certificate was issued on May 7, 1884, by said supreme council, 
after Mrs. Larmour’s election as a member (sixth degree) of the 
Waco Council, No. 1,156, of said Legion of Honor, and after the ap- 
plication and preliminary medical examination usual in such cases, 
by the medical examiner of said council, in February, 1884, which 
were approved by the medical examiner in chief of said supreme 
council. The death of Mrs. Larmour on May 2, 1886, and the for- 
mal proofs of the same, on June 22, 1886, were also alleged in the 
petition filed April 26, 1887. It was alleged that the defendant had 
refused to pay to W. W. Larmour, defendant in error, the sum of 
$5,000; that E. A. McKenney was the local agent or secretary at 
Waco, Tex., of plaintiff in error, and praying citation to him; and 
also praying for judgment for said $5,000; and also reasonable 
attorney’s fee, $1,000; and a penalty of $600 for failure to pay said 
$5,000. Citation was served on E. A. McKenney, as secretary of 
Waco Council, No. 1,156, Americal Legion of Honor. The defend- 
ant, the Supreme Council American Legion of Honor, answered 
April 6, 1888, amending its original answer, filed in October, 1887. 
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The answer contained general and special exceptions and pleas to 
the merits. It alleged, as ground of special demurrer, that it was 
not a resident of McLennan County, Tex., and not, therefore, sub- 
ject to the jurisdiction of the court; that plaintiff’s allegations as to 
the agent or representative of defendant in said county are contra- 
dictory, etc.; and there is no averment as to any particular agent, 
etc. It pleaded that it was not an insurance company; denied that 
it had an agent or representative in said county; and specially 
pleaded that, by reason of untrue answers of Mrs. Larmour, the 
assured, in her medical examination, she deceived defendant, and 
invalidated the certificate. A trial was had October 22, 1888, be- 
fore the court, without the intervention of a jury. The following 
conclusions were found by the court: “(1) That the defendant is in 
court, subject to the jurisdiction of this court. (2) That the defend- 
ant is an insurance company, subject to be controlled by the pro- 
visions of law governing such companies. (3) That the benefit 
certificate and application do not contain words of warranty or 
representation [misrepresentation?] (4) That it is not shown 
that Mrs. Scarbrough died of, or was afflicted with, consumption 
* * * or hereditary disease, nor that applicant stated un- 
truly as to the cause of Mrs. S.’s death.” Judgment was rendered 
for the plaintiff in the lower court for $5,000, and interest arising from 
the benefit certificate, $500 attorney’s fees, and $600 penalty under 
the statute. Many errors are assigned, and elaborately discussed, 
in the able brief of plaintiff in error, but we think that the material 
questions in the case are whether the contract sued on, the benefit 
certificate, is, in effect, a contract or policy of insurance; is the 
evidence sufficient to authorize and sustain the finding and judg- 
ment of the court below in favor of the defendant in error? or, on 
the other hand, are the statements and answers of the assured, con- 
tained in her application and examination, warranties of their truth? 
or does the testimony establish the fact that these statements and 
answers were untrue, as claimed, and deceived the plaintiff in error, 
and invalidated the contract or benefit certificate? The other ques- — 
tions are incidental to and depend upon the disposition of the fore- 
going. 

It is contended that the averments in the petition that the coun- 
cil No. 1,156, at Waco, Tex., is defendant’s subsidiary agency, and 
E. A. McKenney is secretary or local agent at Waco, Tex., and rep- 
resentative of defendant, and the prayer for citation, and issuance 
and service thereof, on said McKenney, do not subject defendant, a 
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corporation domiciled in the state of Massachusetts, to the juris- 
diction of the courts of this state. We think that it is wholly un- 
important to discuss and determine the question as to whether the 
“subordinate councils or local divisions of a more extended organ- 
ization,” as the supreme council, “have, in their transactions, a dual 
nature” or stand in the relation of principal and agent. So, too, we 
believe it to be useless to inquire into the effect of the citation upon 
McKenney, as the question is presented in the record. Whatever 
may be the merit of the exceptions to the sufficiency of the aver- 
ments as to the relation of principal and agent between the defend- 
ant and the Waco Council, and whatever defect there may be in the 
prayer for citation upon McKenney, the secretary of the latter, as 
agent, we think can be of no consequence, in view of the fact that 
the defendant filed an answer to the merits, and subjected itself to 
the jurisdiction of the court in this manner without objecting in 
limine to the citation. If the citation served on the defendant in the 
lower court did not require it to appear, or was not valid for that 
purpose, as claimed by it, then, none of its property having been 
seized, under judicial process, having the effect to require it to ap- 
pear, it follows that no valid judgment could have been entered 
against it. Hence a case is made where there was no occasion for 
it to appear and answer as it did; but having filed its answer, in 
October, 1887, which was amended at the April term, 1888, it vol- 
untarily appeared and submitted itself to the jurisdiction and au- 
thority of the court, under the rule in York vs. State (73 Tex., 655, 
656). This disposes of the first, second, and third assignments, and 
the incidental questions growing out of them. 
The fourth error assigned is the judgment of the court rendered 
against the plaintiff in error in the two items: (1) “Together with 
_12 per cent damages on said principal sum;” and (2) “also 
$500 attorney’s fee,” thereby holding that defendant was a life and 
health insurance company, and subject to the statutes governing 
the same, because the same is a judgment against the law and the 
evidence in this: the evidence in this case showed conclusively 
that defendant is a “mutual relief association,” conducting its bus- 
iness by lodges or councils, made up of its members in each locality, 
who meet at least once a month, and in their respective council 
rooms; and that defendant has no capital stock, and its relief funds 
are created and sustained by assessments upon its members in 
accordance with its by-laws and regulations; and as such an organ- 
ization this defendant is not within the letter or spirit of said 
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statute, but is expressly excepted. And the court also erred in its con- 
clusion of law and fact in finding as a fact that the defendant was an 
insurance company, subject to the regulations governing such cor- 
porations, and that defendant’s benefit certificate to Mrs. Larmour 
was a contract of insurance, such as contemplated by the statute; 
because such finding was against the evidence, as shown hereinbe- 
fore. And also erred as a conclusion of law that defendant was in- 
cluded in, or contemplated by, the statute governing life and health 
insurance, because the same is not the law of the case. One of the 
clearly expressed objects of the supreme council, as declared in ar- 
ticle 2 of the constitution, is 


To establish a benefit fund, from which, on satisfactory evidence of the 
death of a beneficial member of the order, who has complied with all its law- 
ful requirements, a sum not exceeding $5,000 shall be paid * * * as the 
member may direct. 


Section 1 of the laws of the council specifies the rates and 
amounts to be paid by each member to the collector for the benefit 
fund, which payment is to be repeated on each mortuary assessment 
thereafter made. Six degrees are provided for; the amounts to be 
paid proportionately increasing with the degree. These payments 
constitute the benefit fund, the members being credited with assess- 
ments paid. The sixth degree, of which Mrs. Larmour was a mem- 
ber, required the payment at each assessment of $1.60. | This section 
also limits the amount to be paid upon the death of any mem- 
ber of this degree to $6,000. The mode of ascertaining the fact of 
a member’s death through a committee is regulated, as well as the 
investigation of the cause and circumstances attending such death. 
This proof is furnished the supreme secretary, who is directed on 
its receipt to draw his draft on the supreme treasurer of the subor- 
dinate council, of which the deceased was a member. Sections 1, 3, 
4, 5, and 6 provide for the examination of the applicant by the med- 
ical examiner of the-order, and for a certificate of the physical con- 
dition of said applicant. The examination of the assured discloses 
that the following, among other questions, were propounded by the 
medical examiner, and answered by her, 

Cause of your mother’s death? Answer. Pneumonia. Have any of your 
relatives been afflicted with consumption, raising of blood, or with pulmon- 
ary scrofula, or any hereditary disease? If so, state particulars. A. No. 
Is there anything, to your knowledge or belief, in your physical condition, 


family or personal history, or habits, tending to shorten your life, whick is 
not distinctly set forth above? A. No. 





- 
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This examination was made by Dr. Park, whose report seems to 
have been based upon a careful auscultation and percussion of the 
thorax, and in which report he states, after giving the rate of pulse 
and respirations, etc., that the “murmur is clear and distinct over 
both lungs,” and “character of respiration, full, easy, and regular; ” 
“and that there is an entire absence of indication of disease of the 
organs of respiration, or their appendages.” He considers that the 
applicant, Mrs. Larmour,° “is habitually free from tendency to 
cough, difficulty of breathing,” etc. The benefit certificate was, 
upon the filing of the foregoing by the proper authorities (in its 
language), “issued to Companion Mary E. Larmour, a member of 
Waco Council, No. 1,156, American Legion of Honor, located at 
Waco, Tex., upon evidence received from said council that said com- 
panion is a sixth-degree contributor to the benefit fund of this 
order, and upon conditions that the statements made by said com- 
panion in application for membership in said council, and the state- 
ments certified by said companion to the medical examiner, both of 
which are filed in the supreme secretary’s office, be made a part of 
this contract, and upon condition that the said companion complies 
in the future with the laws, rules, and regulations now governing 
the said council and fund or that may hereafter be enacted by the 
supreme council to govern said council and fund. These condi- 
tions being complied with, the Supreme Council of the American 
Legion of Honor hereby promises and binds itself to pay out of its 
benefit fund to William W. Larmour, husband, a sum not exceed- 
ing $5,000, in accordance with and under the provisions of the laws 
governing said fund, upon satisfactory evidence of the death of said 
companion, and upon the surrender of this certificate,” ete. 

The foregoing extracts from the constitution and by-laws of this 
society, together with the application of Mrs. Larmour, and accom- 
panying answers to questions propounded by the medical examiner, 
and his report, as also the benefit certificate issued, are sufficient to 
show that the contract has all the leading characteristics and essen- 
tial features of a contract of a life insurance, which is an agreement, 
in consideration of a specified sum in the aggregate, or at stated 
intervals of time during the contract, to make a payment in money 
upon the destruction or injury of something in which the assured 
has an interest. Property is the subject-matter of fire and marine 
insurance. Life, health, and soundness of the person constitute, 
usually, the subject-matter of life and accident insurance. This 


question is fully considered and decided in Com. vs. Weatherbee, 
VOL, XX.—53. 
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(105 Mass., 160); State vs. Association (18 Neb., 291); and Farmer 
vs. State (69 Tex., 276). The certificate or contract in the case before 
us differs in no essential aspect from those construed in the cases 
mentioned to possess the ordinary features of an insurance policy. 
It follows, of course, that the court did not err in so holding. 

It remains, then, to determine from the foregoing evidence, in 
connection with a few facts to be noticed, whether there were un- 
true statements made by the assured in her application, or con- 
tained in the answers in the medical examination, as claimed, which 
had the effect to mislead and deceive defendant. The fifth assign- 
ment of error, which presents this question, cannot be inserted 
because of its great length. The special defense pleaded by the de- 
fendant, upon which this assignment is founded, and which is prin- 
cipally relied on to defeat a recovery, is that the assured stated in 
her medical examination, in answer to questions propounded to her, 
that her mother was dead. In answer to the inquiry as to the cause 
of her death, she replied, “Pneumonia.” That she also answered 
“No” in response to the question: ‘ Have any of your near relat- 
ives been afflicted with consumption, raising of blood, or pulmon- 
ary, scrofulous, cancerous, or any hereditary disease?” That she 
was also asked, “Is there anything, in your knowledge or belief, in 
your physical condition, family or personal history, or habits, tend- 
ing to shorten your life, not distinctly set forth above?” To which 
she answered, ‘“‘ No.” In the application for certificate she stated: 
“T do hereby consent and agree that any untrue or fraudulent 
statement made, * * * or any concealment of facts by me in 
this application, shall forfeit the rights of myself and family or de- 
péndents to all benefits and privileges therein.” The defendant 
pleaded that the cause of the death of the mother of Mrs. Larmour, 
the assured, Mrs. Scarbrough, was consumption; that she had been 
afflicted with consumption; that the death of Mrs. Larmour was 
caused by inherited consumption, etc. It is claimed by the plaint- 
iff in error that it established by the proof in this case that these 
answers and the statements of the assured were untrue in fact. 
It is also contended that these answers, making a part of the ap- 
plication for membership, should be construed and held to be 
warranties of their truth; and that, if one or more are shown to be 
untrue in fact, it will operate to invalidate the contract, and pre- 
vent a recovery, whether intentionally made, or whether their 
falsity was or not known to the applicant. It cannot be and we 
presume is not claimed in this case that the proof shows that the 
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immediate cause of Mrs. Scarbrough’s death was consumption. On 
the contrary, the court found that there was no evidence of that 
fact, which finding we think is conclusively sustained by the testi- 
mony. This results, then, in narrowing the question raised under 
the assignment to this issue: Was Mrs. Scarbrough “ afflicted with 
consumption?” Because, looking to the evidence, it would de- 
pend upon the existence of that fact entirely, and the inference 
that the assured knew it, to establish the contention of the plaintiff 
in error that the assured’s negative reply was untrue to the inquiry 
whether there was anything in her condition or family history, etc., 
tending to shorten life, etc. Upon this point the evidence was con- 
flicting, viewed in the strongest light for appellant. Two of the 
witnesses for the defendant (physicians) testified, substantially, 
that the remote cause of her death (Mrs. Scarbrough) was con- 
sumption, which in their opinion, she inherited a predisposition to. 
A physician testified that “milk leg” or “rising of the breast” 
was very debilitating, and if the ravages therefrom were not 
arrested, culminated in death. The symptoms of the above diseases, 
in their advanced stages are analogous to those of consumption, 
and are often mistaken for the iatter disease. Consumption is 
hereditary. Persons die of diseases termed “consumption,” but if 
their ancestors or parents are not afflicted with it the children do 
not die of consumption. The grandmother of the assured, and 
mother of Mrs. Scarbrough, testified that she was 78 years old. 
"Gave a history of the family, causes of death, etc., of different 
members. She said, ‘My daughter Nancy married J. W. Scar- 
brough, is now dead, and her physician told me that her death was 
caused from rising of her breasts. J.B. Rutland died from effect 
of a wound in late war. The father of these children died after a 
short illness, from a disease in his head, at about fifty. There 
never was any hereditary disease in either branch of my family, 
such as scrofula, cancer, consumption, or any other character, that 
Tever heard of. There has never been any member of my family 
by either husband who were affected with any lung disease what- 
ever. My husband, Rutland, was not afflicted with any lung disease 
whatever; nor was his ancestors, as far asI know; nor was he or they 
affected with any scrofulous disease; nor were myself or my daugh- 
ter Nancy ever affected with any lung or scrofulous disease; nor 
were any of my ancestors.” I. B. Scarbrough testitied: that he was 
“brother of J. W. Scarbrough, and knew his wife, Nancy Scar- 
brough. Knew her before and at the birth of Mary E. Larmour, 
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and knew her up to a very short time before her death. At child. 
birth, with two or three of the last children born to J. W. Scar- 
brough, she suffered very much with milk leg and rising of the 
breast, and continued to be bothered with rising of the breast from 
the birth of her last child until her death. I am acquainted with 
the family history on both sides, and never heard of any consump- 
tive tendency in any member of either family. The family history 
was, and is, that. her disease was that of rising breast, and her 
death resulted from said disease.” Dr. Cohen testified, in sub- 
stance, as follows: “ Had attended Mrs. M. E. Larmour as physician, 
at one time about two years previous to her death, and again about 
six months before her death. On last occasion examined her lungs 
and found no evidence of consumption. I attended her up to Feb- 
ruary preceding her death, which occurred in May. She was suffer- 
ing with bowel complaint. In September prior to her death, I 
made a careful examination of the lungs of Mrs. Mary E. Larmour 
and found no evidence of consumption.” Conceding that the an- 
swers of the assured were, as claimed by plaintiff in error, warran- 
ties,—but on this point we express no opinion,—we think the 
evidence, from which we have made copious extracts, is sufficient 
‘to show that the finding to the effect that they were not untrue -is 
well sustained. The court also rightly held that the policy was 
substantially an insurance contract, and the defendant below, 
plaintiff in error, was an insurance company. 

The necessary result of this would be that it is subject to the 
penalty prescribed by article 2953 of the Revised Statutes of the 
title (53) governing insurance companies; unless article 2971a, 
Sayles’ Civil St., which was added to this title by the act of March 
28, 1885, makes some distinction between insurance companies con- 
ducted for profit to the officers and stock holders, and those of the 
class to which the defendant belongs, having the effect to relieve 
plaintiff in error of this penalty. Article 2953, which constituted a 
part of the original title (53) incorporated in the Revised Statutes 
in 1879, governing insurance companies, provided for the penalty of 
12 per cent damages on the amount of the policy, to be paid the 
holder for the company’s failure to pay the loss within the time 
specified in the policy, together with all reasonablé attorney’s fees, 
etc. This, as we have stated, was included in the judgment; and 
the question is raised by an assignment of error of the correctness 
of the judgment in this respect. Article 2971a, of the act of 1885, 
referred to, provides that “ nothing in this title shall be construed 
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to affect or in any way apply to mutual relief associations, 
* * * organized under the laws of any other state, which have 
no capital stock, and whose relief funds are created and sustained 
by assessments made upon the members of the association,” ete. 
The proof in this case shows that the plaintiff in error is such an 
association, organized under the laws of Massachusetts, and is with- 
in the meaning of the last-cited article. The purpose of this article 
seems to be to declare, in effect, that, although a mutual relief 
association, of the class to which plaintiff in error belongs, may 
make an insurance contract, which is substantially a life insurance 
policy, and that to that extent it may be, as was found by the court, 
an insurance company; still, if it was such an association as is de- 
scribed in that article, it would be relieved of the penalty; ete., 
mentioned in article 2953, which applies to such insurance com- 
panies as do not come within the meaning of article 2971a. This 
article haviné made this distinction between these classes of insur- 
ance companies, the plaintiff in error is, under the facts, entitled to 
the benefit thereof, and is therefore not subject to the penalty 
assessed by the court. The judgment assessing the penalty and 
attorney’s fees, under article 2953, is not authorized in this case, 
inall other respects we think itis correct. We think that the 
judgment should be reversed and reformed, and here rendered for 
the defendant in error for the amount of the policy as found by the 
court below ($5,000, and interest arising from the benefit certifi- 
cate ); and that defendant in error be taxed with the costs incurred 
in this court of prosecuting this writ of error. 

Stayton, C. J—Report of commissioners of appeals examined, 
their opinion adopted, and the judgment reversed, and here ren- 
dered in accordance with the report of said commissioners. 
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1. Under the provisions of chapter III, Sess. Laws 1875 (chapter 50a, Comp. 
Laws 1879), the business of each class of a mutual fire insurance com- 
pany must be conducted separately and independently of the other, and 
in no case shall an assessment be made by the company or association 
upon the premium notes of one class to pay the losses or expenses of the 
other. 


2. A general judgment, rendered upon a policy of insurance on property of 


the second class only, issued on November 7, 1883, by a mutual fire insur- 
ance company, under the provisions of chapter III, Sess. Laws 1875, 
(chapter 50a, Comp. Laws, 1879,) cannot be collected from the property 
expressly devoted by the statute to the payment of losses by the com- 
pany on property of the first class. 


Srampauen, Hurp & Dewey, for Plaintiff in Error Kansas Farmer's 
Mut. Fire Ins. Co. 

F. A: Wappte, for Defendant in Error Amick. 

F. A. Wapptz and Huron & Davis, for Plaintiffs in Error Naill et al. 

Stampaucn, Hurp & Dewey, for Defendant in Lrror Kansas 
Farmers’ Mut. Fire Ins. Co. 

Horron, C. J. 

We do not think that the general execution in this case or 
any of the proceedings under execution, or under the receiver- 
ship, can compel or result in any assessment upon the premium 
notes of the first class to pay the losses or expenses of the second 





* Tecision rendered, June 6, 1891. Syllabus by the Court. 
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class; nor can any of the premium notes executed by persons in- 
sured in the first class, be sold, applied, or used in any way ‘to pay 
the losses or expenses on the judgment upon the policy in this case, 
which belongs to the second class; nor can the collections or as- 
sets from the premium notes of the first class be applied or used 
to pay this judgment, or any part thereof. In our opinion, all the 
funds, guaranty or otherwise, notes, or other assets of the insur- 
ance company, which are expressly devoted by the statute for the 
payment or protection of any insurance of any property insured by 
the company in the second class, cannot be levied upon, applied, or 
used in any way, directly or indirectly, to pay any judgment ren- 
dered. upon a policy inguring property of the second class. Section 
83., c. 50a, Comp. Laws 1879, relating to mutual fire insurance com- 
panies, which was in force at the time of the issuance of the policy 
to Lydia A. Amick, of the 7th of November, 1883, provides, among 
other things: “That any number of persons, not less than five, may 
associate themselves together for the purpose of mutual protection 
against the loss or damage by fire or lightning or tornado, under 
the provisions of this act, which property to be insured shall be 
classified as follows. First, to include all dwelling-houses, barns, 
sheds, out-buildings, and cribs and their contents, farm implements, 
hay, grain, wool, and other products, live-stock, wagons, carriages, 
harness, household goods, wearing apparel, provisions, musical in- 
struments, and libraries, being upon farms or farm property, or in 
dwellings, or in accompanying outbuildings that constitute de- 
: tached risks in villages, and belonging to the members; second, to 
include all risks on buildings used for merchandising and manufac- 
turing, and the goods, wares, machinery, and implements contained 
therein, and all other property not included in the first class. The 
business of each class shall be conducted separately and independ- 
ently of the other, and in no case shall an assessment be made by 
the company or association upon the premium notes of one class to 
pay the losses or expenses of the other; and any company or asso- 
ciation doing business under this act may elect to confine their 
business to either the first or second class, or to embrace both; and, 
whenever any change.is made in the character. of their business, 
under this act, it shall be done by resolution of the directors, which 
shall be filed, with the by-laws, in the office of the secretary of state.” 
See, also, paragraphs 3417, 3418, Gen. St., 1889. See, also, sections 
86, 89, 90, 93, c. 50a. Comp. Laws 1879, and pars. 3421, 3425, 3426, 
3428, Gen. St., 1889, When the insurance company issued its 
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policy to Lydia A. Amick, and when she accepted the same, all par- 
ties acfed with full knowledge of the provisions of chapter III, 
Sess. Laws 1875 (chapter 50a, Comp. Laws, 1879). Lydia A. 
Amick at that time had notice that, by insuring in the Farmers’ 
Mutual Fire Insurance Company, she became a member and stock- 
holder thereof, and she also knew at that time, or she was bound to 
know, that the business of each class of the insurance company was 
conducted separately and independently of the other. She took 
her policy in the second class, not in the first class. When she 
brought her action in the district court, her petition showed that she 
had insurance in the second class of the company, not in the tirst class. 
Therefore her judgment rendered upon the policy issued on prop- 
erty of the second class, and not of the first class, cannot be collected 
from premium notes, assets, or other funds exempted by the stat- 
ute from being applied to losses of the second class. The premium 
notes, assets, or other funds, exclusively devoted by the statute for 
the protection of insurance of the first class, cannot be used or ap- 
plied to pay losses upon insurance of the second class. Therefore, 
while the judgment in this case is a general judgment, it cannot be 
enforced against property which is expressly exempted by the 
statute. Of course, if any property, assets, or funds belonging to 
the second class at the date of the policy issued to Lydia A. Amick, 
or at the date of the fire, or at any other time, has been improperly 
or wrongfully transferred by the officers of the insurance company 
from the second to the first class to evade the payment of any 
judgment, debt, or other claim, such transfer will not prevent the - 
collection of the judgment from such property, assets or funds. 
Again, if the officers of the insurance company have concealed or 
secreted any of the property, assets, or funds of the second class in 
the business of the first class, such property will also be subject to 
the payment of this judgment. Further, if the officers of the insur- 
ance company have covered up, by reorganization or any other 
change, any of the property, assets, or funds which belong, or ought 
to belong, to the second class, or which in any possible way can be 
used, under the provisions of the statute, to pay the losses of the 
second class, such property is also subject to the payment of this 
general judgment. In case No. 5,491 the judgment of the district 
court will be affirmed, but the receiver will not be permitted to take 
possession of, disturb, or control any of the property expressly 
exempted by the statute. Case No. 7,017 will be modified, but the 
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injunction will continue, excepting as to property not exempt in 
accordance with the views herein expressed. 

Johnston, J., concurring. 

VALENTINE, J. (dissenting.) 

In my opinion the judgments heretofore rendered in these two 
cases are perfectly right. The original judgment ‘involved in this 
cortroversy was rendered by the District Court of Franklin County 
on October 7, 1885. It was and is a general judgment against the 
insurance company in its entirety, and with reference to all its parts, 
authorizing a general execution to be issued against its property 
generally. It is just such a judgment as would be rendered 
against the company for its office rent, or for the purchase price 
or cost of erecting a building in which to do business, or for lights 
or fuel or stationery or advertisements in a newspaper, or other 
printed matter, etc. It is not a special judgment against the com- 
pany with reference to some portion of its business, as its first-class 
business, or its second-class business, or with reference to any par- 
ticular property. Nor is it to be enforced in some particular man- 
ner different from the enforcements of judgments in general. Itis 
a general judgment in all its aspects. It authorizes a general 
execution to be issued, and, under it, the clerk could not issue any 
other kind of execution; and, when the execution is issued and 
placed in the hands of the sheriff, he could not transform it into a 
special execution. He could not say, in case he could not find some 
particular kind or class of property to levy on, that he would not 
levy upon any property at all. Under it_he would have the right to 
levy upon any kind of property belonging to the company subject 
to execution. In makes no difference now whether the judgment 
should originally have been rendered in some other form or in some 
other manner or not. In was originally rendered as it now 
exists. It was rendered on October 7, 1885—more than five 
and a half years ago. Afterwards, and on July 9, 1887 
(nearly four years ago), it was affirmed by the supreme court, 
(14 Pac. Rep., 454), and it still remains just as it was originally 
rendered, without the slightest change or modification; and cer- 
tainly the clerk of the district court could not modify it in effect by 
issuing a special execution upon it, and he has not attempted to do 
so; and the sheriff could not, in effect, modify if by refusing to levy 
upon any property at all, unless he could find property of a partic- 
ular kind or class upon which to levy, and he has not attempted to 
do so; nor could the judge of a district court, other than the one in 
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which the judgment was rendered, nor the court itself, nor any 
court, not even the supreme court, at this time, and upon this pre- 
sent showing, change or modify the judgment, or in effect reverse 
it or vacate it. The insurance company claims, in effect, that, on 
account of its own transformations and changes in business, the 
judgment cannot be enforced at all. It claims that the judgment, 
as rendered, may be virtually ignored as a general judgment, and 
then it claims that the judgment cannot be enforced against the 
company with reference to its first-class business, because the 
original policy was a second-class business policy; and that it can- 
not be enforced against it with reference to its second class business, 
for the reason that that kind of business has been blotted out of 
existence, extinguished, annihilated, and that it has no assets be- 
longing to such defunct business, and that no execution can be 
enforced against such business, for the reason that no execution can 
be enforced against a nonentity. It must be remembered, however, 
that the judgment does.not of itself authorize any kind of process, 
except an ordinary general execution. Under this judgment, an 
execution, confined to its second-class business or property only, 
could not be issued; but, if it could, it would be worthless; for such 
business was annihilated years ago, and no longer has any existence, 
and all the assets belonging thereto have in some manner been 
placed beyond the reach of executions. Possibly, by this kind of 
legerdemain and jugglery, the company may defeat all general 
judgments rendered against it, and avoid all its liabilities thereon; 
but it should not be allowed to do so. If it can, then a judgment, 
general in its terms, can no longer be considered as importing 
absolute verity, or as being the end of litigation, and the doctrine 
of res adjudicata should be obliterated from the law. A thing 
settled by a judgment would not be settled at all, and all respect 
for judgments should certainly cease, for judgments could no longer 
be considered as having any binding force or obligation as against 
any one. It is said that since our last decision in this controversy, 
and while this motion for a rehearing has been pending in this 
court, the company has undergone another transformation by a 
reorganization of its corporate existence. Perhaps I should add 
a few words with regard to exemptions. Of course, a special 
execution, running against only particular property, could not be 
levied upon any other property, whether the same be called exempt 
property or not. But this is immaterial in this case, for no special 
execution could be issued in the present case, but only a general 





1891.] Kan. Farmers’, etc.,vs. Amick.—Naill vs. K.Farm.,etc. 843 


execution. It is also true that a general execution, running 
against all property subject to execution, could not be levied 
upon property exempt from a general execution. But neither 
has this anything to do do with the present case, for so far 
as insurance companies are concerned, there are no exemp- 
tions, constitutional, statutory, or otherwise, as against a general 
execution. It cannot well be claimed that any constitutional pro- 
vision, or any statute, or any legal principle, may anywhere be found 
exempting any property of any insurance company from any gen- 
eral execution. running against all the property of the insurance 
company subject to execution. I know of no exemption laws in 
favor of insurance companies exempting any of their property from 
general judgments and general executions. In my opinion it 
makes no difference whether Mrs. Amick’s petition in the case in 
which the original judgment was rendered shows that her insurance 
policy belonged to a second-class insurance business or not, or 
whether Mrs. Amick had any knowledge upon this subject or not; 
but, in fact, neither the petition nor the record in that case shows 
anything concerning these matters, except as follows: The record 
shows what property was insured and what property was injured 
or destroyed by fire; and the insurance policy was attached to the 
petition, and made a part thereof; and at one place upon its face, 
and at‘another place upon its back, the following isolated letters 
and figures, occupying in the aggregate less than one and one-half 
inches in length, and less than one-sixth of an inch in width, are 
found, to-wit: “Class No. 2.” No allegation is anywhere to be 
found in the record of the case in which the original judgment was 
rendered, stating that the insurance company did a second-class 
business, or more than one kind of business, or that Mrs. Amick 
had any knowledge concerning these matters; and the letters and 
figures, “Class No. 2,” standing alone upon the insurance policy, as 
they do, do not indicate very much. The petition was an ordinary 
petition upon an insurance policy, asking for « general judgment for 
money, and a general judgment for money was rendered, and, 
in my opinion, it should now be treated as a general judgment. 
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SUPREME COURT OF CALIFORNIA. 


RANKIN | ) 
Us, 
AMAZON INS. wis 


Plaintiff's brokers promised at the time of making application for a poiicy to 
furnish a survey and diagram, the company otherwise refusing to take 
the risk. It was furnished accordingly though subsequent to the issue 
of the policy. The policy referred to such survey for further informa 
tion and made it a part of the policy. 

Meld, That though the fact of its being subsequent to the policy may have 
deprived the survey of force as a warranty, it did not destroy its effect 
as a representation of facts made as an inducement to insure, and if ma- 
terially false a tender back of premium and notice of cancellation be- 
fore suit operated as a rescission of the contract. 

Held, That the insured, having agreed to furnish the survey, could not object 
to the parties who furnished it in accordance with such agreement as 
being unauthorized. 

The policy provided that during the time ‘the mill is idle, a watchman 
shall be employed by the insured to be in and avout the premises day 
and night.” 

Held, That there was no ambiguity as to the time during which the watch- 
man should watch the premises. 

It appeared that only one watchman was employed, who was not instructed 
to watch at night; and slept in a building three or four hundred feet 
distant. 

Held, That one man could not be expected to watch day and night, and it 
was error to submit the question to the jury whether the condition had 
been complied with. 

Held, That when the mill was shown to be idle, the burden of proof of com- 
pliance with the condition was on the insured. ; 


Hager, Van Ness & Drsstz, for Appellant, 
Dovtz, Gaur & Zereier (Philip A. Galpin, of counsel), /or 
Respondent. 
Paterson, J. 
This is an action on a fire insurance policy to recover the sum of 
$548.24. The policy contained the following clause : “Reference 
is hereby made to a survey and diagram on file in the office of J. 


* Decision rendered, May 26, 1891. See also prior decision in this case, 20th Ins, L. J., 278. 
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©. Mitchell & Son, which is made a part of this policy, and a war- 
ranty on the part of the assured.” The application for the policy 
was made on November 21st, but was not countersigned or de- 
lived until November 24, 1884. Mitchell & Son, who were insur- 
ance brokers, acted on behalf of plaintiffs in procuring the policy, 
and they promised at the time the application was made to furnish 
the survey and diagram. The company refused to take the risk 
unless the brokers would agree to furnish such asurvey. A survey 
and diagram was made by the owners of he property, and a copy 
thereof dated December 4, 1884, was presented to the agents of the 
defendant, but at what precise time it was presented does not ap- 
pear. On December 3, 1884, the policy was taken to the office of 
the defendant and the written portion thereof was changed, in- 
creasing the amount of the insurance, and another rider, which was 
duly authenticated and attached, was substituted, which contained 
the same reference, quoted above. The survey and diagram con- 
sisted of many questions and answers. It was written on the blank 
form of another insurance company, and was signed, ‘“‘ Owens River 
M. G. & 8. Co., by Hoyt & Son, applicants.” The policy ran to 
the Owens River Iron & Smelting Company (owners), “loss, if 
any, payable to Rankin, Brayton & Co.” When this document was 
offered in evidence, plaintiffs objected to it on the grounds that 
the insurance had been effected prior to the time the survey was 
presented to the company, and that Hoyt & Son had no authority 
to act on behalf of the mining and smelting company. The objec- 
tion was sustained. The defendant excepted. The ruling was er- 
roneous. . The loss was not payable to the owners of the mine, but 
to their creditors, Rankin, Brayton & Co., and the question as to 
the authority of Hoyt & Son is immaterial. Plaintiffs promised to 
furnish the survey, and it was furnished in accordance with their 
agreement, and became a part of the contract. The admissibility 
of the evidence does not depend solely upon the reference con- 
tained in the rider. The policy itself provides. “For further par- 
ticulars reference is hereby made to an application and survey No. 
—, furnished by and a warranty on the part of the assured, which 
is hereby made a part of this policy.” The delay of the plaintiffs 
in furnishing the survey should not be held to entirely destroy its 
efficacy as a part of the contract. The fact that the survey was not 
furnished until after the policy was delivered may have deprived 
it of any force or effect as a warranty, under section 2605 of the 
Civil Code ; but conceding this to be true, it does not destroy its 
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effect as a representation of facts made as an inducement for the 
issuance of the policy, and as such it is evidence which the jury 
should consider on the issue as to rescission. If any of the material 
representations were false, the defendant’s tender. of the premium 
,and notice that the policy was canceled before the commencement 
of the suit operated to rescind the contract. Sections 2580, 2583, 
Civil Code. 

The policy as first printed and written, contained this clause: 
“Tt is understood and agreed that, during such time as the above 
mill is idle, a watchman shall be employed by the insured to be in 
and upon the premises day and night.” At the request of the 
plaintiff, this provision was changed by inserting the word “about” 
in lieu of the word “upon.” The object of the change doubtless 
was to avoid any controversy, in case of loss, as to whether it was 
necessary that the watchman should be actually upon the premises 
on which the insured buildings stood. The change, however, did 
not accomplish the full purpose intended, for the watchman slept 
a distance of three or four hundred feet from the mill ; and the 
word “about,” as used, is so uncertain in signification that it can- 
not be determined therefrom exactly what territory was intended 
to be covered by it. But, however uncertain the promissory war- 
ranty may be as to the premises upon which the watchman was re- 
quired to be, there is no ambiguity in the language with respect to 
the time he was required to watch the premises. Where the lan- 
guage of a policy may be understood in more senses than one, it is 
to be construed most strongly against the insurer, because he 
frames it, and is supposed to make it as potent as possible in his 
own favor ; but, where there is no imperfection or ambiguity in the 
language, it must be construed, like any other contract, according 
to the intention of the parties. 

The court instructed the jury that, “if the assured employed a 
watchman to be in and about the premises day and night while the 
mill was idle, then the plaintiff is entitled to recover,” and sub- 
mitted to them for determination the question whether plaint- 
iffs had performed the conditions of the contract. Cases are cited 
by respondent in support of the action of the court which hold that 
under certain watchman clauses it is proper to receive evidence of 
usage, and to submit to the jury the question whether the insured 
employed a watchman to look after the property in the manner in 
which men of ordinary care in similar departments of business 
manage their own affairs of like kind. But they all go off upon 
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the proposition that the terms of the warranty are not explicit as to 
the time and manner of keeping a watch. Thus in the Massachu- 
setts case (Crocker vs. Insurance Co., 8 Cush., 79), the language of 
the clause was, “a watchman kept on the premises ;” and in the 
Illinois case (Insurance Co. vs. Shipman, 77 Ill., 189), “a watch- 
man to be on the premises constantly during the time until Sep- 
tember 1, 1872.” In the latter case plaintiff had employed a day 
watchman and a night watchman, and the only question considered 
was whether it was necessary for the watchman to be actually on 
the premises on which the insured buildings were situated. 
In the case before us the terms of the warranty are explicit 
as to the time of keeping a watch, and, on the undisputed 
evidence, we think the court ought to have held that the 
plaintiffs had not complied therewith. The mill was idle for 
two months prior to the destruction thereof by fire, and the evi- 
dence shows that plaintiffs did not employ a watchman “to be in 
and about the premises day and night.” A watchman was em- 
ployed, but he was not instructed to watch the premises at night, 
and, as a matter of fact, slept every night in a building distant 
three or four hundred feet from the mill. Mr. Minear, the super- 
intendent, testified that McMurray, the watchman, was not in- 
structed to watch the premises during the night ; that his instruc- 
tions were not special, “either at day or night.” In the nature of 
things, it could not be expected that one man could watch the 
buildings day and night (only one watchman was employed), but if 
it be assumed that he could, no one was employed to do so. There 
is no ambiguity in the phrase “day and night.” “ We do not need a 
dictionary, nor a law-book, nor the testimony of an expert to tell us 
that a man who is employed to watch in the day-time, and who is 
permitted to sleep at night, is not a watchman at night:” Brooks vs. 
Insurance Co., 11 Mo. App., 349 ; Glendale Woolen Co. vs. Protec- 
tion Ins. Co., 21 Conn., 39. It is not a case of mere negligence. If . 
4 loss is occasioned by the mere fault or negligence of the watch- 
man, unaffected by fraud or design on the part of the insured, it is 
within the protection of the policy ; but, to entitle the insured to 
recover, it must appear that he has in good faith employed a watch- 
man to perform the duties required by the terms of the warranty: 
Trojan Min. Co. vs. Fireman’s Ins. Co., 67 Cal., 27; Wenzel vs. In- 
surance Co., 67 Cal., 438; Cowan vs. Insurance Co., 78 Cal., 181 ; 
Waters vs. Insurance Co., 11 Pet., 219. It does not appear whether 


the watchman was actually on duty at the time the fire occurred. 





848 Report of Decisions. [ Sept., 


If the fact be considered as material, it is sufficient to say that de- 
fendant, having shown the mill was idle, the burden of proving a 
compliance with the warranty rested upon the plaintiffs; Cowan vs. 
Insurance Co., supra; Wood, Ins. (2d Ed.), p. 1136. The judgment 
and order are reversed, and the cause is remanded for a new trial. 

We concur: Garoutte, J.; Harrison, J.; De Haven, J.; McFar- 
land, J. 

Beatty, C. J—I concur in the judgment, and in the conclusion 
that the evidence does not show that a watchman was employed as 
stipulated. 


SUPREME COURT OF ALABAMA. 


Us. 


PLANTERS & MERCHANTS’ INS. CO 


| 
MOBILE REAL ESTATE Co. er at. | 
4 


vs. | 


MOBILE REAL ESTATE CO. er au.* | 


In Alabama oral notice to the custodian of the books of the corporation is 
sufficient notice of an attachment of stock. 


A transfer of stock as collateral security, which is not registered onthe books 
of the corporation, and no demand is made for transter until after a levy 
passes no title in that state as against bona-fide creditors. 


Frepx. G. Brompere, for Appellant. 
Overatt & Bestor, for Appellee. 
Srong, C. J. 

In this case there are cross-assignments of error. Mrs. Mary 
Abels, the complainant, filed the original bill on the 24th day of 
October, 1889, against the Mobile Real Estate Company and the 
Planters & Merchants’ Insurance Company. She alleged that the 
certificates for the stock in the Mobile Real Estate Company, the 


* Decision rendered, June 10, 1891. 
* 
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subject-matter of this suit, were regularly transferred to her by 
George A. Pearce, as collateral security for a loan made by her to 
him. This transfer of the certificates by Pearce was accompanied 
by a power of attorney, properly executed, authorizing a transfer of 
the stock on the books of the company. The stock, however, was 
never actually transferred on the books of the corporation. The 
prayer of the bill is that the complainant be recognized by the Mo- 
bile Real Estate Company as the owner of the stock, and that said 
company be decreed to issue to her certificates for the stock. The 
Planters & Merchants’ Insurance Company filed an answer, set- 
ting up its superior claim to the stock in question by reason of a 
levy and sale under execution in an attachment suit brought by it 
against said Pearce, at which sale this defendant became the pur- 
chaser. The Planters & Merchants’ Insurance Company asked that 
its answer be taken as a cross-bill against the complainant and its 
co-defendant, and prayed that the Mobile Real Estate Company be 
decreed the owners of the stock, and that certificates therefor be 
issued to it. -On final hearing, the chancellor decreed that the com- 
plainant was not entitled to the relief prayed, and dismissed her~ 
bill. He also dismissed the cross-bill. This decree is assigned as 
error by both the complainant and cross-complainant. The issue 
involved is whether Mrs. Abels, holding the certificates of stock, 
or the Planters & Merchants’ Insurance Company, claiming under 
a purchase at a sheriff’s sale under execution founded upon an at- 
tachment, is entitled to the stock. The most important question 
involved, the answer to which determines the issue, is, who first 
legally asserted, or first took the proper steps to legally assert, the 
claim to the stock? The answer is found in determining whether 
the lien of the Planters & Merchants’ Insurance Company attached 
prior to the demand by Mrs. Abels, through her agent, for the 
trausfer to her of the stock upon the books of the Mobile Real Es- 
tate Company. Section 3280 of the Code provides: “The levy of 
an attachment or service of garnishment creates a lien in favor of 
the plaintiff.” The lien thus created is inchoate, and is only ren- 
dered complete by the recovery of judgment: Bank vs. Pinckard, 
87 Ala., 577; 1 Brick. Dig., p. 162, §§ 105, 108, 109,113. The evi- 
dence found in the record is in direct conflict as to the levy of the 
attachment upon the stock. Section 1673 of the Code declares that 
shares of stock in a corporation are subject to levy and sale under 
attachment, and directs the manner of making such levy by in- 


dorsement on the writ, and by giving notice to the custodian of the 
Vor, XX.—54. 
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books of the corporation. The secretary of the real estate com- 
pany, the custodian of the books, testities that no copy of the writ, 
no written notice, or other notice of the levy, was served upon him; 
while, on the other hand, the deputy-sheriff, who made the levy, 
testified that on January 21, 1889, he levied upon the said stock, 
and gave oral notice thereof to'the secretary. His indorsement on 
the writ recites notice to him. We are of the opinion that the pre- 
ponderance of the evidence goes to show notice. The fact that the 
notice was oral cannot, under the statute, invalidate it. The 
statute simply says, “and giving notice,” etc. If written notice 
‘was required, would not the statute have said “ written notice ” or 
“notice in writing?” The statute which requires notice to the de- 
fendant of the levy of an attachment requires that such notice 
“shall be given in writing.” Code, § 2937. While we think written 
notice should be required, we can only be governed by the lan- 
guage of the statute; and, in the absence of such direction, we 
hold the notice of the levy sufficient, and declare that the attach- 
ment issued at the suit of the Planters & Merchants’ Insurance 
Company was properly levied on the stock in question: Code, § 
1673; Martin vs. Brown, 75 Ala., 442; Wade, Notice, § 831. The 
suit was prosecuted to judgment, and the stock so attached was 
sold under an execution issued on said judgment, and was pur- 
chased by the Planters & Merchants’ Insurance Company. 

Was the stock transferred to Mrs. Abels, or was such a demand 
as the law requires made for the transfer on the books of the cor- 
poration? The undisputed evidence is that the stock was trans- 
ferred by Pearce to Mrs. Abels on March 15, 1888. While there is 
evidence that on March 28, 1888, the agent of the complainant 
gave notice to the secretary of the Mobile Real Estate Company of 
the transfer of said stock to her, there is no testimony that there 
was a demand made for its transfer on the books of the company, 
or that any note or memorandum was made by the secretary of any 
such transfer, until January 26, 1889 (five days after the levy of 
the attachment on the stock), when her attorney demanded the is- 
sue of a certificate for the stock to her. The statute declares that 
no transfer of stock shall be valid as against bona fide creditors, 
“except from the time such transfer shall have been registered or 
made upon the books of such corporation.” Code, § 1670. Again, 
section 1671 declares that “persons holding stock not so transferred 
or registered, or holding any stock under hypothecation, or other 
lien, must have the transfer, hypothecation, or other lien made or 
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registered on the books of the corporation, or, upon failing to do 
so within fifteen days, all such transfers, hypothecations, or other 
liens shall be void as to bona fide creditors or subsequent pur- 
chasers without notice.” In Bank vs. Pinckard (87 Ala., 582), 
construing these two sections, together with section 1673 of 
the Code, this court, after declaring stock in private corpora- 
tions amenable to levy under execution or attachment, says “that, 
if a transfer of such stock is not recorded within fifteen days 
after the transfer, then such transfer is void as to bona fide credi- 
tors or subsequent purchaser without notice; and * * * a 
judgment creditor having a lien, or an attaching creditor, who per- 
fects his lien by the recovery of judgment, is each a bona fide 
creditor from the inception of the lien.” 

The lien being created by the levy of the attachment, which an- 
tedated the demand of complainant for the transfer stock five days, 
and being perfected and made complete by the recovery of judg- 
ment, and at the sale under execution issued thereon the Planters 
& Merchants’ Insurance Company becoming the purchasers, we 
hold that the complainant is not entitled to the relief sought by 
her bill. We concur with the chancellor in his ruling dismissing 
complainant’s bill; but, in view of the law as above laid down, and 
the facts as disclosed in the record, and under the statute, we are 
forced to reverse his decree dismissing the cross-bill of the Plant- 
ers & Merchants’ Insurance Company. The general rule is that, 
when the original bill is dismissed, the cross-bill goes with it. This 
rule is based on the idea that the averments of the cross-bill and 
its subject-matter constitute simply a defense to the original bill, 
and therefore, having no individuality, no distinctive relief can be 
granted. But when the cross-bill avers other facts than those 
found in the original bill, pertaining to the same subject-matter, 
and affirmative relief is asked against complainant, upon grounds 
justifying equitable interference, the dismissal of the original bill 
does not carry with it the cross-bill. As said in Wilkinson vs. Ro- 
per (74 Ala., 140): “If the averments of the cross-bill relate to and 
spring out of the subject embraced in the original bill, when such 
cross-bill prays affirmative relief, which is equitable in its charac- 
ter, and which requires a cross-bill for its presentation, if the 
cause, in this condition, is submitted for decree, then, although re- 
lief may be denied on the original bill, it is the duty of the chan- 
cellor to grant such relief on the cross-bill as its averments and the 
proof would justify, if they were presented in an original bill.” 
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This rule, however, was originally applicable only when the relief 
asked in the cross-bill was directed against the complainant, and 
not against a co-defendant. A long line of decisions in this state 
have so held: Trimble vs. Fariss, 78 Ala., 260; Lehman vs. Dozier, 
id., 235; Wilkinson vs. Roper, 74 Ala., 140; Jones vs. Robinson, 77 
Ala., 499; Gilman vs. Railroad Co., 72 Ala., 566. It was not until 
the statute was amended by the act approved January 22, 1885 
(the statute, as amended, now constituting section 3460 of the 
Code), that relief could be had against a co-defendant by a statu- 
tory cross-bill, as well as against the complainant in the original 
bill; and the same rules govern the filing of a cross-bill against a 
co-defendant as against the original complainant. The chancellor 
should have granted the relief asked in the cross-bill. His decree 
in that behalf is reversed, and a decree here rendered granting the 
relief prayed therein, and ordering that certificates for the said 
forty shares of stock in the Mobile Real Estate Company be issued 
to the Planters & Merchants’ Insurance Company. 
Reversed and rendered. 


UNITED STATES CIRCUIT COURT. 


E. D. MISSOURI, E. D. 


BERNAYS 
vs. 


UNITED STATES MUT. ACC. ASS’N, or New Yorx.* 


The plaintiff under an accident eT alleged that death was due to erysip- 


elas, resulting from an accidental wound. 

Held, That an answer setting forth that the insured had warranted that he 
had no bodily infirmity, whereas he had previously been afilicted and 
was then subject to erysipelas and died from the same, is defective on 
demurrer, as it was not shown that erysipelas was an infirmity which in- 
creased the risk in case of accident. 

An allegation that there was no visible marks of injury on t 
insured, as required by the policy, is repugnant to a prior a 
answer that death was due to erysipelas ensuing upon an ac 
ting and laceration of the fingers. 


he body of the 
dmission in the 
cidental cut- 


* Decision rendered, March 16, 1891. 
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Plaintiff averred that death resulted alone from an accidental injury. 


Held, That the denial of the averment should be simple and direct. An 
answer setting forth that the policy did not cover death resulting from 
poison, and that the injury was caused by poison, is argumentative and 
not good as a plea in bar. 


Drummonp & Hicks, for Plaintiff. 

Wm. C. & J. C. Jones, for Defendant. 

Tuayer, J. 

This is a suit on an accident policy of insurance issued to plaint- 
iff's testator. By the-policy the deceased was insured “against 
personal bodily injuries effected * * * through external, vio- 
lent, and accidental means,” and “against death resulting from 
said injuries alone,and within ninety days.” The petition avers that 
the deceased, who was a physician and surgeon, while examining a 
patient “ accidently cut and lacerated one of his fingers with for- 
ceps then being used, and by reason and means of said accidental 
injuries to his finger * * * became thereupon afflicted with 
the disease of erysipelas,and died * * * within thirty days 
after the time of said injury, and that death resulted alone from 
said injury.” The answer admits, among other things, that the 
deceased accidentially cut and lacerated his finger as alleged, and 
that he became. afflicted with erysipelas, and died at the time 
stated. Several matters are then pleaded by way of defense, to 
which the plaintiff demurs. 

1. The first paragraph to which objection is taken alleges that in 
and by his contract with the insurer the deceased warranted “that 
he had never had, and had not then, any bodily or mental infirm- 
ity, whereas intruth * * * said deceased had on various oc- 
casions prior thereto been afflicted with, and was then subject to, 
and infected with, erysipelas, * * * and that he eventually 
died of erysipelas.” This paragraph of the answer cannot be re- 
garded merely as a denial of the fact alleged in the petition that 
the testator’s death was due to accident. It is not good pleading, 
ifso intended. It was evidently pleaded as a substantive defense, 
and must be so treated. The question accordingly arises whether 
the warranty that the deceased “never had, and had not then, 
any bodily or mental infirmity,” was broken, and the contract 
avoided, by the fact that he had had and was subject to erysipelas; 
and this involves a consideration of the scope of the warranty. An 
“infirmity,” as defined by Webster, “is an imperfection or weak- 
ness, especially a disease; a malady.” Giving to the words, then 
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their largest meaning, they would include every ailment that flesh 
is heir to, and the result would be a warranty that the deceased 
had never had any disease, no matter how trivial or .temporary. 
Such a construction of the warranty is too unreasonable to be tol- 
erated. The insurer had no conceivable motive for questioning 
the deceased as to all human ailments, whether incident to youth, 
manhood, or old age. Some limitation of the terms of the warranty 
is necessary to make it conform to what must be presumed to have 
been the intent of the parties. As the insurance was against acci- 
dent, and death resulting therefrom within ninety days, it is fair 
to presume that the insurer desired information as to whether the 
deceased then had, or had ever had, any bodily or mental infirmity 
that would render him more than ordinarily liable to accident, or 
that would incease the risk of death in case an injury was sus- 
tained ; and that the question in response to which the warranty 
was given was asked with a view of eliciting such information, and 
for no other purpose. It must also be presumed that the assured 
both understood and answered the question in thut sense. and, in 
effect, only warranted that he had never had, and did not then 
have, any infirmity of mind or body that would increase the risk of 
accident, or the risk of death thereform in case an injury was sus- 
tained. This appears to me to be a reasonable interpretation of 
the warranty, considering the charter of the policy and the purpose 
that the insurer had in view. According to this construction of 
the warranty, the most that can be claimed by the insurer is, that 
the fact that the deceased was subject to erysipelas increased the 
risk of death in the event of an accident, and that the warranty is 
on that account broken, and the policy avoided. But the answer 
does not aver that the risk of death in the event of an accidental 
cut or bruise was inceased by the fact that the deceased was af- 
flicted with erysipelas, and the court will not take judicial notice 
that such is the fact. It is a matter that should be averred. I ac- 
cordingly conclude that the averment that the deceased was af- 
flicted with and was then subject to erysipelas does not establish a 
breach of warranty, and that the defense attempted is not well 
pleaded. 

2. It is next averred that the policy contained a clause to the 
effect that “the insurance * * * should not extend to or cover 
injuries of which there should be no visible mark on the body of 
the insured,” and that “there was no visible mark of said alleged 
accidental injury upon the body of the plaintiff's testator.” It has 
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been held in several well-considered cases that the condition in 
question in an accident policy, only precludes a recovery on claims 
for indemnity for an alleged injury which does not result fatally, 
and that it has no application to a case where death results from 
an accidental injury: Paul vs. Insurance Co., 112 N. Y., 472; Mc- 
Glinchey v. Casualty Co., 80 Me., 251; Mallory vs. Insurance Co., 
47 N. Y.,52. But in any event the plea that there were no visible 
marks of the accident on the body of the deceased is repugnant to 
other parts of the answer. The answer expressly admits that on 
November 21, 1888, the date alleged in the petition, the de- 
ceased “accidently cut, lacerated and wounded one of his fin- 
gers.” The averment that there were no visible marks of injury 
is not consistent with the admission, unless it is understood to 
relate to the time of death, and, understood in that sense, the 
averment is immaterial. If there were visible marks of the in- 
jury when the accident happened, as the answer in effect admits, 
but they had become obliterated before the death of the assured, 
the plaintiff is entitled to recover if the injury sustained was 
in fact the efficient cause of death. The defense in question 
is not well pleaded. 

3. It is further averred that the policy contained a clause de- 
claring that “the insurance * * * should not extend to or 
cover death resulting from or caused by poison, * * * or 
contact with poisonous substances,” and that “said alleged in- 
jury was caused by poison and by contact with poisonous sub- 
stances.” The defect in this paragraph is that it is merely an 
argumentative denial of a material allegation of the petition, and 
is not good as a plea in bar to the action. 

Plaintiff avers in her petition that the testator’s death “ re- 
sulted alone from said injury ;” that is to say, from an acciden- 
tal injury to his finger inflicted with a pair of forceps. If such 
was not the fact, the averment should be denied in simple and 
direct language, and in the form in which the issue is tendered. If 
the efficient cause of death was “poison or contact with a poison- 
ous substance,” that fact may be shown under a simple denial of 
the averment that death resulted solely from accident. 

The demurrer is sustained in all the respects heretofore indi- 
cated, but with leave to amend within three days. 





COURT OF APPEALS OF TEXAS. 


SUN MUTUAL INS. CO. 


Us. 


TEXARKANA FOUNDRY & MACHINE CO.* 


The policy stipulated that the property was to be occupied as a foundry and 
machine shop. It was never so used. . 


Held, That the stipulation was a warranty, and the knowledge of its breach 
by an agent authorized only to receive applications and deliver policies 
was not a waiver. 


Vaueu & Leary, for Appellant. 
F. M. Henry and Henry & Henry, for Appellee. 
Warr, P. J. 

This is the second time this case has been on appeal to this 
court. On the former appeal we held that the stipulation in the 
policy of insurance, as to the future occupancy of the building 
insured, to wit, that it was to be occupied as a foundry and machine- 
shop, was a warranty that it should be so occupied: 3 Civil Cas. 
Ct. App., § 320. In 4 Wait, Act. & Def., p. 38, it is said: “In 
some cases, statements as to the use and occupation of property 
have been held warranties. Thus the description must be true 
where the property is insured as “a stock in a brick building occu- 
pied as a store-house (Wall vs. Insurance Co.,7 N. Y., 370); a 
paper-mill (Wood vs. Insurance Co., 13 Comn., 533); a dwelling- 
house (Sarsfield vs. Insurance Co., 61 Barb., 479; Alexander vs. 
Insurance Co., 66 N. Y., 464); a machine-shop (Goddard vs. Insur- 
ance Co., 108 Mass., 56).” Such being the nature of the stipula- 
tion as to the use and purposes for which the building was to be 
occupied, the question in this case was, was the building so occu- 
pied? If not, why did not the assured so occupy the building? 
The evidence shows that nearly a whole year had elapsed from the 
issuance of the policy to the date of the burning of the building. 


* Decision rendered, December 7, 1889. 
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If the assured had any good and sufficient reason why they had 
not complied with their warranty by occupying and using said 
building as a foundry and machine-shop, they should have shown 
it. Warranties are construed strictly as to their scope: Loud vs. 
Insurance Co., 2 Gray, 221. Before a recovery could be had in this 
action, plaintiffs were required to prove—First, that they have 
complied with their warranty as to the occupancy or use of the 
building ‘‘as a foundry and machine-shop;” or, secondly, that such 
warranty as to the use and occupation of the building was waived 
by the insurance company or its duly-authorized agents. In this 
case it was proven that the building was never used as it was war- 
ranted it should be used, and any effort on the part of the assured 
to so use it, if at all, is very meagerly shown by the evidence. On 
the contrary, it is shown that the building was used for entirely 
different purposes, to wit, as a warehouse in which were stored 
wagons, buggies, hay, and shingles; and, furthermore, it is shown 
that the hay increased the risk of fire to the building. These acts 
of the assured in using the building for a different purpose, and 
increasing the risk to the same, operated as a forfeiture of the 
policy of insurance. 

But while this is so, the rule seems to be well settled that when- 
ever the insurer, with knowledge of any act of the assured that 
works a forfeiture, does any act that shows that he recognizes 
his liability under the policy as an outstanding obligation, the for- 
feiture is waived, and the policy remains operative. In Insurance 
Co. vs. Lacroix (45 Tex., 158), our supreme court held that “a waiver 
of one’s rights under a contract, to be operative, must be supported 
by an agreement founded on a valuable consideration, or the act 
relied on as a waiver must be such as to estop a party from insist- 
ing on a performance of the contract.” 2 Civil Cas. Ct. App., 
§ 381. When the agent has authority only to take applications and 
deliver policies, his knowledge of facts are not jmputable to the 
principal, so as to estop the principal from setting up a breach of 
the warranty expressed upon the face of the policy: Wood, Ins., 
§ 389. An agent with general authority to make contracts of in- 
surance and issue policies may waive forfeitures: id., § 391. But 
“in all cases the binding force of an act done or omitted by an 
agent is to be measured by his apparent authority, and is to be 
determined by the jury, and, if there is any limitation placed upon 
the agent’s authority of which the assured has notice, he can claim 
no advantage from anything done by the agent in excess thereof 
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But in order to estop the insurer, the act claimed as a waiver must 
be shown to have been done with full knowledge of the forfeiture, 
and one which necessarily operates as a recognition of the validity 
of the policy:” id., 403. “While the knowledge of the agent is 
imputable to the principal, yet this holds only as to knowledge ac- 
quired in his capacity as agent, and mere rumors or matters com- 
ing to his knowledge in his individual capacity are not imputable 
to the principal. Neither is the insurer affected by knowledge as 
to the risk, or any change therein, that come to the agent in his in- 
dividual capacity after the contractis made:” id., § 404. In this 
case it was claimed that the policy was not forfeited after the agents 
of the company knew of the buildings not being used as a foundry 
and machine-shop, but for other and different purposes, and that 
by this knowledge of the agents, and their failure to forfeit said 
policy, their action was equivalent to a waiver of the warranty, and 
a recognition of the validity and subsisting obligation of the pol- 
icy upon the company, and that the company was bound and 
estopped by such knowledge and waiver of their agents. We are 
of opinion the evidence does not support the verdict and judgment 
upon the law and the issues as above stated, and, further, that the 
law as applicable to the issues was not pertinently and sufficiently 
submitted in the charge of the court to the jury on the trial. 
Judgment is reversed, and the cause remanded. 


COURT OF APPEALS OF NEW YORK. 


PEOPLE, ex ret. MEYERS 
vs. 
MASONIC GUILD & MUT. BEN. ASS’N* 


Where the by-laws of a benevolent association stipulate that the members 
shall only be subject to one assessment for each death claim, and an 
assessment is made but the claim is not paid in full, the members are not 


subject to a second assessment whether the amount realized was sufficient 
or not, and a mandamus will not lie to compel such assessment. 


* Decision rendered,June 2, 1891. 
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The defendant, a corporation organized under the laws of this 
state as a mutual benefit association, issued to one Isaac Meyers a 
certificate payable to the relator or his legal representatives, in the 
nature of a policy of insurance for $3,000, or for such proportion 
of the said sum as was provided for in the by-laws ofthe association. 
The consideration for such certificate was the representations made 
by the party insured in his application for insurance, and the pay- 
ment of & certain sum as admission fee, and the further payments 
provided in the by-laws. Printed on the back of the certificate was 
a copy of article 6, of the by-laws, providing for making an assess- 
ment on members as therein stated to pay death losses. But one 
assessment under the by-laws could be levied for any one death loss. 
Isaac Meyers died while the certificate was in force, and while he 
was a member in good standing in the company. The certificate 
then became due and payable to the relator. One assessment was 
made upon the members in conformity with defendant’s by-laws 
and regulations, and the relator was paid a certain proportion of 
the amount of the certificate, which he acknowledged as payment 
in full of his claim, by reason of the death of said Isaac Meyers. 
Subsequently the relator brought an action against the defendant 
to recover the balance alleged to be due on such certificate, and 
that action resulted in a judgment against the defendant for the 
recovery of such balance. The findings of the court made upon 
the trial of such action are contained in the record herein, from 
which it appears that an assessment was made for the purpose of 
providing a fund with which to pay the amount named in the cer- 
tificate, and such assessment had been paid, and the defendant had 
on hand, or should have had, as the court found, the moneys de- 
rived therefrom, which were sufficient to pay the amount stated 
in the certificate, but which payment had only been made in part. 
It was further found that the defendant had sufficient surplus funds 
in its possession for the payment of the plaintiff's claim in full, and 
which claim would have been fully paid and satisfied therefrom, 
and the defendant had promised to pay the claim from such sur- 
plus fund in its possession. The company failed to pay, however, 
and judgment for the balance was given, which was duly entered, 
and no appeal was taken. The plaintiff in the action duly issued 
execution upon the judgment, and it was returned wholly unsatis- 
fied. The relator then commenced these proceedings to compel 
the defendant by mandamus to make another assessment upon the 
members holding certificates in the defendant company, and to 
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continue making them to an amount equal to the sum of the judg- 
ment until it was fully paid and satisfied. The special term granted 
the writ substantially as asked for, and its order was affirmed at 
general term, and from the order of affirmance the defendant has 
appealed here. 


Avotpxus D. Pars, for Appellant. 
Joun W. Lyons, for Respondent. 


Perckuay, J. (after stating the facts as above.) 

The certificate was the contract entered into by the defendant. 
Its liability to pay a death loss, and the manner in which it should 
do it, were provided for in the by-laws. By the liability which the 
members assumed must they be judged. It appears that they are 
liable to pay but one assessment for each death loss, and that one 
has been already made pursuant to the provisions of the by-laws, 
and the members upon whom it was made have paid the same. 
By the affidavit of the secretary of the defendant it would seem 
that an amount only equal to three-fifths of the certificate had been 
the result of such assessment, while the findings of the court in the 
action brought by the relator against the defendant show the de- 
fendant to have collected enough therefrom to pay the full amount 
of the certificate, or enough to pay it in full with the aid of the sur- 
plus which the court finds it had on hand. We think in neither 
event does there remain any liability on the part of holders of cer- 
tificates of defendant to pay any further assessment. If that be so, 
of course none should now be ordered. One assessment having 
been paid, the members discharged their whole duty in the prem- 
ises which they had contracted to perform. If the assessment 
did not result in enough to pay the certificate in full, that was no 
fault of theirs. They fulfilled their contract, and could not be 
asked to perform any more. If the assessment resulted in raising 
thereby enough to pay the full amount of the certificate, or if it so 
resulted in connection with the surplus funds of the defendant, the 
members were no insurers of the proper application of the fund to 
the payment of the certificate by defendant’s officers. Mandamus 
is no remedy to compel them to pay any further assessment, for 
they are under no liability in the premises. How the relator 
shall collect his judgment against the defendant is a question not 
before us. No case for a mandamus has been made out, and the 
orders of the general and special terms should be reversed, and 
the motion denied, with costs in all courts. All concur. 





State vs. Schwarzschild. 


SUPREME JUDICIAL COURT OF MAINE. 


STATE 
Us. 
SCHWARZSCHILD. * 


The true construction of the act of 1889, c. 281, is to require life insurance 
companies to give equal terms to those persons whom it insures that are 
of the same class, and to stipulate the terms of insurance in their policies, 
and to accord to none any other. 


An indictment under the statute charged that the defendant allowed a re- 
bate premium payable on the policy that he issued, but failed to aver 
that such rebate was not stipulated in the policy. Held, that the indict- 
ment charges no violation of the statutes. 


This case was presented upon exceptions to the overruling to re- 
spondent’s general demurrer to an indictment in two counts, 
drawn under so much of section 1, c. 281, Pub. Laws, 1889, as 
reads as follows: “Nor shall any such company or agent pay or 
allow, or offer to pay or allow, as inducement to insurance, any 


rebate of premiums payable on the policy or other benefits to 
accrue thereon.” 


Pub. Laws 1889, c. 281, reads as follows : 


Sec. 1. No life insurance company doing business in this state shall 
make or permit any distinction or discrimination in favor of individuals be- 
tween insurants of the same class and equal expectation of life, in the amount 
of payment of premiums, or rates charged for policies of life or endowment 
insurance, or in the dividends or other benefits payable thereon, or in any 
other of the terms and conditions of the contract it makes; nor shall any 
such company or any agent thereof make any contract of insurance or agree- 
ment as to such contract, other than as plainly expressed in the policy issued 
thereon ; nor shall any such company or agent pay, or allow or offer to pay, 
or allow as inducement to insurance, any rebate of premiums payable on the 
policy or other benefits to accrue thereon, on any valuable consideration or 
inducement whatever, not specified in the policy contract of insurance. 

Sec. 2. Any company, or officer or agent thereof, violating any of the 
provisions of this act, shall be punished by a fine of not more than five 
* Decision rendered, April 6, 1801. Syllabus Oficial ——=—SSOSOSCSCSCS~S~S 
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hundred dollars for each offense ; and the insurance commissioner may revoke 
the license of any agent convicted of a violation of the provisions of that 
act. 


Frank W. Rostnson, Co. Att’y, for the State. 

N. & H. B. Cueaves, for Defendant. 

Haske 1, J. 

The true construction of the act of 1889, c. 281, is to require 
life insurance companies to give equal terms to those persons 
whom it insures that are of the same class, and to stipulate the 
terms of the insurance in their policies, and to accord to none 
any other. 

The indictment charges that the defendant did allow to an 
assured a rebate of premiums payable on his policy, but fails to 
allege that such rebate was not stipulated in the policy. If it was, 
then no offense under the statute has been committed. 

Rebate, says Webster, is “‘to abate or deduct from; to make a 
discount from for prompt payment.” Now, it is not inconsistent 
that a policy should provide a discount from the stated premiums 
upon certain conditions that might be thought just and desirable, 
nor would such a stipulation in a policy be in violation of the 


statute; therefore its non-existence should be negatived in order 
to charge a violation of the statute. The allegation “ unlawfully 
and contrary to the form of the statute” is not equivalent to such 
negation: State vs. Railroad Co., 58 Me., 46. 

Exceptions sustained. Indictment adjudged bad. 

Peters, C. J., and Walton, Virgin, Libbey and Whitehouse, JJ., 
concur. 





MISCELLANY. 


Cases to which an insurance company is party, which are not 
actions on policies, but which relate to matters outside of insur- 
ance; as jurisdiction, injunction, mandamus, the relations of 
statute laws to corporations, etc., where the principles and prac- 
tice of insurance, as such, are not specifically involved ; and 
other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current informaticn 
and are not intended as digests, nor for citation. 


AssIGNMENT.—Ricuts or CrEpDITORS.—EVIDENCE. 


The Supreme Court of Michigan, October 25, 1889, decided in 
Wisconsin F. & M. Ins. Co. vs. Manistee Salt & Lumber Co., as fol- 
lows: The Salt & Lumber Co., before it made a voluntary assign- 


ment for the benefit of creditors, had sold to petitioner a tract of 
land subject to the lien of a mortgage, the discharge of which was 
a condition precedent to defendant’s acquiring title to the land by 
the terms of the grant to it. Petitioner, upon making the pur- 
chase, gave its note to defendant, whose receipt recited that the 
note was given to pay the mortgage, and that, in consideration of 
such noté, defendant agreed to procure a discharge of the mort- 
gage within a given time. The note was discounted and the pro- 
ceeds used by defendant in its business. Held that, since equity 
would have enforced the agreement to discharge the mortgage had 
defendant remained solvent, and since the assignee takes no better 
title to property by virtue of the assignment than the assignor had, 
the petitioner was entitled to have the mortgage discharged by 
the receiver appointed upon the failure of the assignee to qualify, 
his rights in the property being only such as the assignee would 
have had. 

The testimony of one who was not shown to have been con- 
nected with the petitioner, that the president of the insolvent 
company told petitioner’s agent, after the deed was made, to give 
him petitioner’s note and he would procure the discharge, and that 
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thereupon the note and receipt were executed, was admissible, 
though the company’s president was dead. 

Such testimony does not tend to alter the company’s obligation 
to petitioner as evidenced by the receipt. 


Restoration To MempBersuip. 


In the case of Connelly vs. Masonic Mutual Benefit Association, 
decided by the Supreme Court of Connecticut, April 22, 1890, the 
local lodge of a benevolent order was empowered by the constitution 
to suspend members for non-payment of dues. But the Deputy 
Grand Master was empowered to determine when a member al- 
leged to be illegally suspended should be restored. It was held 
that the decision of such deputy that the suspension was illegal, 
followed by a vote of the local lodge restoring him to membership 
as of the date of dismissal, if made in good faith, though after his 
death, was binding on the society, where membership was contin- 
gent on continued membership in a local lodge, and the beneficiary 
of such member was entitled to recover. 


ReEstTorRaTION AND DiscrpLine or MEMBERS OF BENEVOLENT SOCIETIES. 


The Supreme Court of New Jersey, in the case of State vs. Grand 
Lodge and Henry Clay. Lodge Knights of Pythias, decided June 
16, 1891, ruled that mandamus was the appropriate remedy for one 
seeking restoration to membership in a benevolent society, and dis- 
tinguishes between those cases where the member is subjected to 
discipline for violation of the rules or immoral conduct, and those 
where property rights are involved. In the former case the courts 
will not interfere unless the rules are contrary to justice or the de- 
cision has been contrary to the rules or made in bad faith, or the 
member has been denied a hearing. Nor is the case affected by the 
fact that the society is a corporation of another state. 


Laasmiry ror Drarn Causep sy Murper oN THE Part oF THE 
BENEFICIARY. 


The Queen’s Bench Division of the English High Court of Justice, 
ruled in the case of Cleaves vs. Mutual Reserve Fund Life Associa- 
tion, July 20th, 1891, which was the celebrated Maybrick case, that 
it was sufficient answer to a suit to recover insurance money that 
the insured was murdered by his wife, who was the beneficiary, 
without saying that she murdered him on account of the money. 
Public policy would not allow such an action to succeed. 





